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IX THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 11881 


Columbia Broadcasting System, Inc. 
of California, Appellant 

— against — 

Federal Communications Commission, Appellee 


Notice of Appeal and Statement of Reasons Therefor 

Columbia Broadcasting System, Inc. of California 
hereby gives Notice of Appeal from a decision of the 
Federal Communications Commission, released on June 12, 
1953 in FCC Docket No. 10536, File No. BL-4897, and 
embodied in a Memorandum Opinion and Order of the 
Commission, a true copy of which is attached hereto as 
Exhibit A. 

This appeal is taken pursuant to the provisions of 
Section 402(b) (5) and (6) of the Communications Act of 
1934, as amended, 47 U.S.C. 402(b) (5) and (6). 

Statement of the Nature of the Proceedings 
as to which Appeal is Taken 

1. Appellant, Columbia Broadcasting System, Inc. of 
California, is a corporation organized and existing under 
the laws of the State of California, having its principal 
office and place of business at San Francisco, California. 

2. Appellant is the licensee of Radio Station KCBS at 
San Francisco, California, operating as a Class II Station 
upon a frequency of 740 kilocycles, power of 50 kw, un- 
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limited time, employing directional antenna day and night. 
(See Sections 3.22(b) and 3.11 of the Commission’s Rules 
and Regulations and Table IV in the Commission’s 
Standards of Good Engineering Practice, the latter 
describing the normally protected contours of a Class II 
Station. 1 Pike & Fischer R.R. pp. 53:131, 53:103,1 Pike 
& Fischer R.R. (Part 2) p. 81: 113.) 

3. On April 12, 1951, John Poole, now trading under the 
name John Poole Broadcasting Company, was granted a 
construction permit by the Federal Communications Com¬ 
mission for a new station at Avalon, Santa Catalina, Cali¬ 
fornia, to operate on 740 kilocycles, with a powder of 10 
kilowatts, daytime only, using a directional antenna. 

4. In May, 1952, construction of the proposed Avalon 
station was concluded. As will later appear, Appellant 
alleges that this construction was not in complete com¬ 
pliance w r ith the construction permit. In any event, on 
May 16, 1952, John Poole filed an application for license 
to cover its construction permit, together with a request for 
program test authorization. On May 26, 1952, the Com¬ 
mission issued telegraphic authority to John Poole for 
the commencement of program tests. Pursuant to that 
authorization, and while the application for covering 
license has remained pending, Poole has, since June 1, 
1952, engaged in regular commercial operation at Avalon 
under the call letters KBIG. 

5. The Station of the Stars (formerly KMPC, Inc.) is 
licensed to operate Radio Station KMPC at Los Angeles, 
California on the frequency 710 kilocycles. 

6. On January 30, 1953, KMPC embodied in a formal 
petition representations it had made respecting the opera¬ 
tions of KBIG, under its program test authority, in a letter 
to the Commission dated October 24, 1952. In its petition, 
KMPC alleged that 

“The operation of Radio Station KBIG results in an 
overlap of the 25 millivolt per meter contour of 
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Radio Station KMPC and the 25 millivolt per meter 
contour of Radio Station KBIG. Such overlap of the 
25 millivolt per meter contours is in violation of the 
Commission’s Standards of Good Engineering 
Practice * * *” 

KMPC therefore requested the Commission (a) to 
designate for hearing Poole’s pending application for 
license, (b) to revoke KBIG’s program test authority or 
order KBIG to reduce its power in order to eliminate the 
overlap, or (c) to require Poole to make such adjustments 
in the KBIG directional antenna system as would eliminate 
the overlap. 

7. On December 12, 1952, Appellant (hereinafter some¬ 
times referred to as KCBS) filed a petition to designate 
for hearing the still-pending KBIG application for license 
to cover its construction permit. In this petition, KCBS 
stated that after KBIG received its program test authority 
and began its commercial broadcast operations, KCBS 
received complaints from listeners indicating that KBIG’s 
signal was interfering with KCBS within the latter’s 
normally protected contour. A field intensity survey there¬ 
upon made by KCBS, the petition stated, 

“establishes severe interference from KBIG to KCBS 
within its normally protected contours, thus effecting 
a modification of the license of KCBS.” 

8. On January 29,1953, KCBS filed with the Commission 
a supplementary petition. In this petition, based on an 
affidavit attached thereto, KCBS invoked the Commission’s 
Rule 3.168, which provides, inter alia, that program test 
authority can be granted only 

“Upon completion of construction of a standard 
broadcast station in accordance with the terms of the 
construction permit, the technical provisions of the 
application therefor, and the Rules and Regulations 
and applicable engineering standards and when an 
application for station license has been filed showing 
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the station to be in satisfactory operating condition 1 

* * * 


KCBS then charged that 

“KBIG is operating under program test authority 
without having made an adequate showing of operation 
in accordance with the predictions set forth in its 
application for construction permit or of compliance 
wdth the construction permit and without having filed 
the required adequate proofs of performance. KBIG 
has in fact failed to meet the necessary conditions 
precedent to operations under program test authority 
as set forth in Section 3.168 of the Commission’s 
Rules.” 

KCBS, consequently, prayed, 

“A. That the program test authority under which 
KBIG is presently operating be revoked forth¬ 
with, or 

B. That KBIG be permitted to continue operating 
under such authority only at such reduced power 
as will afford adequate protection to KCBS, 
and/or 

C. That Petitioner be granted such other relief as 
may be required in the premises.” 

9. Affidavits of CBS engineer Ogden L. Prestholdt, 
attached to the KCBS pleadings, revealed that the area 
in which KCBS was suffering interefernce from KBIG 

“contains 3,540 square miles and a population losing 
service from KCBS of 142,700 persons.” (Affidavit 
of November 26, 1952) 

10. In its Memorandum Opinion and Order of June 12, 
1953, the Commission found (Para. 7) 

“that a prima facie showing has been made that the 
25 mv/m contours of KBIG and KMPC will overlap 
contrary to the Commission Rules and Standards 

“i* * * If the station is using a directional antenna, a proof of 
performance must also be filed as required by $ 3.33(b).” 
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governing the allocation of standard broadcast 
stations. Similarly, we are of the view that a prima 
facie showing has been made with respect to the 
alleged interference to KCBS, within its normally 
protected contour.’’ 

In the light of these findings, the Commission ruled that 
the KBIG application for license should be designated for 
hearing. 

11. The Commission refused, however, notwithstanding 
its findings above quoted, to suspend or revoke the KBIG 
program test authority. And the Commission’s Memor¬ 
andum Opinion and Order evidences no consideration of 
the alternate proposal which had been made—i.e., for a 
reduction of KBIG power to eliminate, or at least minimize, 
the interference being caused KCBS. 

Statement of the Reasons On Which the Appellant 

Intends To Rely 

12. The Commission violated the Communications Act 
of 1934, as amended, and particularly Section 316 thereof. 
For by refusing to suspend KBIG’s program test 
authority, the Commission, without according KMPC and 
KCBS a prior hearing, in effect authorized a modification 
of the licenses of KMPC and KCBS. This appears from 
the facts that: 

a. The Commission had found that it had been prima 
facie established that 

(i) the KBIG and KMPC 25 mv/m contours over¬ 
lap, and 

(ii) there is interference caused by KBIG to 
KCBS within the latter’s normally protected 
contour, and 

b. KBIG had never denied that its signal was inter¬ 
fering with that of KCBS within the latter’s 
normally protected contour. 
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(Section 316 of the Communications Act is set out in 
Exhibit B attached hereto.) 

13. The Commission violated the Communications Act 
of 1934, as amended, and particularly Section 319(c) there¬ 
of, in refusing, despite its findings and despite the failure 
of KBIG to deny interference, to suspend KBIG’s program 
test authority and in thus according test authority the 
status of a license. (Section 319(c) of the Communications 
Act is set out in Exhibit B attached hereto.) 

14. The Commission violated the Communications Act 

of 1934, as amended, and particularly the Standards of 
Good Engineering Practice promulgated thereunder 
(1 Pike & Fischer R.R. (Part 2) 81.34), in refusing, 

despite its findings on overlap, to suspend KBIG’s program 
test authority. (The pertinent portion of the Standards 
of Good Engineering Practice is set forth in Exhibit B 
attached hereto.) 

15. The Commission violated the Communications Act 
of 1934, as amended, and particularly Section 3.168 and 
3.24(b) of its Rules and Regulations promulgated there¬ 
under, in refusing, despite its findings and despite the 
failure of KBIG to deny interference, to suspend KBIG’s 
program test authority. [Section 3.168, relating to pro¬ 
gram test authority, and Section 3.24(b), relating to inter¬ 
ference, are set out in Exhibit B attached hereto.] 

16. The Commission violated the Communications Act 
and the Rules, Regulations and Standards issued there¬ 
under in 

a. treating as relevant the failure of KMPC to allege 
interference in addition to showing overlap, when 
interference is conclusively presumed in an “ over¬ 
lap” case by the Commission’s Standards of Good 
Engineering Practice, 

b. treating as relevant the extent of economic injury 
resulting to KCBS from the undenied interference 


caused by KBIG within the KCBS normally pro¬ 
tected contour, 

c. ignoring the interests of the public which is being 
denied KCBS service as a result of the KBIG inter¬ 
ference, 

d. subordinating the guiding and controlling standard 
of the public interest to the alleged failure of 
KMPC and KCBS to make earlier complaint 
respecting the overlap and interference, and 

e. refusing to suspend KBIG’s program test authority 
notwithstanding the failure of KBIG to show full 
compliance with its construction permit. 

17. The Commission violated the Communications Act 
of 1934, as amended, and abused such discretion as it may 
have thereunder and in the circumstances, by disregarding 
and failing to consider Appellant’s suggestion, and that 
of KMPC, that pending the hearing on the KBIG applica¬ 
tion for license, the KBIG authorized power be reduced in 
order to eliminate, or at least minimize, the overlap prima 
facie shown, and the interference prima facie shown and 
not denied by KBIG. 

Prayer For Relief 

"Wherefore, Appellant, now suffering serious and sub¬ 
stantial interference from KBIG within the normally pro¬ 
tected contour of its Radio Station KCBS, and thus being 
aggrieved and adversely affected by the order of the Com¬ 
mission refusing to suspend the KBIG program test 
authority, prays 

a. that the court 

(i) set aside and determine to be invalid the Com¬ 
mission’s order contained in its Memorandum 
Opinion and Order of June 12, 1953, refusing to 
suspend or revoke the program test authority 
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theretofore issued to John Poole, trading as John 
Poole Broadcasting Company (KBIG), Avalon, 
California, and 

(ii) direct the Commission to suspend or revoke 
such program test authority; and 

b. that the Court grant to Appellant such other and 
further relief as to this Court may seem just and 
proper. 


Respectfully submitted, 

Rosenman Goldmark Colin & Kaye 

By s/ Ralph F. Colin 
Ralph F. Colin 
575 Madison Avenue 
New York 22, N. Y. 

Attorneys for Appellant 
Columbia Broadcasting 
System, Inc . of California 


Julius F. Brauner, 

Stanley M. Silverberg, 
s/ Leon R. Brooks 
Leon R. Brooks, 

Warner Building 
Washington 4, D. C. 

Of Counsel 

Filed: July 10,1953 

(Note : Exhibit A referred to in Notice of Appeal and in 
Petition for Review is printed hereafter as part of the 
Joint Appendix (p. 177) and the contents of Exhibit B, 
the Statutes, Standards and Rules involved, are printed 
in Appellant’s brief and are therefore omitted here. 

The Certificate of Service attached to the Notice of 
Appeal and all Certificates and Acknowledgements of 
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Service appended to pleadings set forth in this Appendix 
are omitted in printing.) 


Notice of Intention to Intervene 

Comes now John H. Poole, tr/as John Poole Broadcast¬ 
ing Co., by his attorneys, and pursuant to Section 402(d) 
of the Communications Act of 1934, as amended (47 U.S.C. 
Sec. 402(d)), files herewith its Notice of Intention to Inter¬ 
vene in the above-entitled proceeding. In support of this 
notice it is shown as follows: 

1. On May 16, 1952, John H. Poole, tr/as John Poole 
Broadcasting Co., filed an application for license (File 
No. BL-4S97) for Station KBIG, Avalon, California, to¬ 
gether with a request for authority to commence program 
tests. Examination of that application indicated that the 
station had been constructed in full compliance with the 
requirements of the construction permit and the Commis¬ 
sion’s Rules and Standards. Accordingly, pursuant to 
Section 3.168 of its Rules, telegraphic authority for the 
commencement of program tests was issued by the Com¬ 
mission on May 26, 1952. Thereafter, appellant and 
KMPC, Inc. requested the Commission to designate the 
KBIG license application for hearing, and for interim 
relief. On June 12, 1953 the Commission issued a Memor¬ 
andum Opinion and Order designating the license applica¬ 
tion for hearing but denying appellant’s request to cancel 
summarily Station KBIG’s program test authority. On 
July 10, 1953 appellant filed the instant appeal from the 
Commission’s order of June 12, 1953. 

2. The interest of John H. Poole in this appeal stems 
from the fact that the relief requested by appellant would 
require him to discontinue a radio service he is presently 
providing to some five million persons within the service 
area of Station KBIG. Such relief, if granted, would cause 
John H. Poole irreparable injury through the loss of ad- 
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vertising contracts and the discontinuance of a “going 
concern”. The appeal taken herein and the relief here 
sought would deprive John H. Poole of the right to con¬ 
tinue to operate Station KBIG "while the facts are being 
ascertained by the Commission in accordance with “due 
process” requirements. 

Wherefore, the premises considered John H. Poole, 
tr/as John Poole Broadcasting Co. desires to intervene 
in this appeal as a person who would be aggrieved and 
wdiose interests would be adversely affected by a reversal 
or modification of the order of the Commission from -which 
this appeal is taken. 

Respectfully submitted, 

John H. Poole, 

tr/as John Poole Broadcasting Co. 

By: McKenna & Wilkinson 
James A. McKenna, Jr. 

Vernon L. Wilkinson 
His Attorneys 

Address: 

1028 Connecticut Ave. 

Washington, D. C. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 11882 


Columbia Broadcasting System, Inc. of California, 

Petitioner, 

— against — 

United States of America, Federal Communications 
Commission,* Respondents 


Petition for Review of Order of The Federal 
Communications Commission 

The Nature of the Proceeding as to which 
Review is Sought 

1. This petition for review is filed under Section 402(a) 
of the Communications Act of 1934, as amended (47 U.S.C. 
402(a)), and under Sections 2 and 3 of the Judicial Review 
Act of 1950 (64 Stat. 1129, 5 U.S.C. 1032-1033). Review is 
sought of a final order of the Federal Communications 
Commission, released on June 12, 1953, in F.C.C. Docket 
No. 10536, File No. BL-4897, and embodied in a Memo¬ 
randum Opinion and Order of the Commission, a true copy 
of which is attached hereto as Exhibit A. 

2. Petitioner, Columbia Broadcasting System, Inc. of 
California, is a corporation organized and existing under 
the laws of the State of California, having its principal 
office and place of business at San Francisco, California. 

* Pursuant to Motion filed July 17, 1953, Petition was amended to include 
Federal Communications Commission as Respondent. 


A 
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3. Petitioner is the licensee of Radio Station KCBS at 
San Francisco, California, operating as a Class II Station 
upon a frequency of 740 kilocycles, power of 50 kw, un¬ 
limited time, employing directional antenna day and night. 
(See Sections 3.22(b) and 3.11 of the Commission’s Rules 
and Regulations and Table IV in the Commission’s 
Standards of Good Engineering Practice, the latter describ¬ 
ing the normally protected contours of a Class II Station. 
1 Pike & Fischer R.R. pp. 53:131, 53:103,1 Pike & Fischer 
R.R. (Part 2) p. 81: 113.) 

4. The Station of the Stars (formerly KMPC, Inc.) is 
licensed to operate Radio Station KMPC at Los Angeles, 
California on the frequency 710 kilocycles. 

5. On April 12, 1951, John Poole, now trading under 
the name John Poole Broadcasting Company, was granted 
a construction permit by the Federal Communications 
Commission for a new station at Avalon, Santa Catalina, 
California, to operate on 740 kilocycles, with a power of 10 
kilowatts, daytime only, using a directional antenna. 

6. In May, 1952, construction of the proposed Avalon 
station was concluded. As will later appear, petitioner 
alleges that this construction was not in complete com¬ 
pliance with the construction permit. In any event, on 
May 16, 1952, John Poole filed an application for license 
to cover its construction permit, together with a request 
for program test authorization. On May 26,1952, the Com¬ 
mission issued telegraphic authority to John Poole for the 
commencement of program tests. Pursuant to that author¬ 
ization, and while the application for covering license has 
remained pending, Poole has, since June 1, 1952, engaged 
in regular commercial operation at Avalon under the call 
letters KBIG. 

7. On January 30, 1953, KMPC embodied in a formal 
petition representations it had made respecting the opera¬ 
tions of KBIG, under its program test authority, in a letter 


to the Commission dated October 24, 1952. In its petition, 
KMPC alleged that 

“The operation of Radio Station KBIG results in an 
overlap of the 25 millivolt per meter contour of Radio 
Station KMPC and the 25 millivolt per meter contour 
of Radio Station KBIG. Such overlap of the 25 milli¬ 
volt per meter contours is in violation of the Com¬ 
mission’s Standards of Good Engineering Practice 
* * •>} 

KMPC therefore requested the Commission (a) to 
designate for hearing Poole’s pending application for 
license, (b) to revoke KBIG’s program test authority or 
order KBIG to reduce its power in order to eliminate the 
overlap, or (c) to require Poole to make such adjustments 
in the KBIG directional antenna system as would eliminate 
the overlap. 

8. On December 12, 1952, Petitioner (hereinafter some¬ 
times referred to as KCBS) filed a petition to designate 
for hearing the still-pending KBIG application for license 
to cover its construction permit. In this petition, KCBS 
stated that after KBIG received its program test authority 
and began its commercial broadcast operations, KCBS 
received complaints from listeners indicating that KBIG’s 
signal was interfering with KCBS within the latter’s 
normally protected contour. A field intensity survey 
thereupon made by KCBS, the petition stated, 

“establishes severe interference from KBIG to KCBS 
within its normally protected contours, thus effecting 
a modification of the license of KCBS.” 

9. On January 29,1953, KCBS filed with the Commission 
a supplementary petition. In this petition, based on an 
affidavit attached thereto, KCBS invoked the Commission’s 
Rule 3.168, which provides, inter alia, that program test 
authority can be granted only 

“Upon completion of construction of a standard broad¬ 
cast station in accordance with the terms of the con- 
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struction permit, the technical provisions of the 
application therefor, and the Rules and Regulations 
and applicable engineering standards and when an 
application for station license has been filed showing 

the station to be in satisfactory operating condition 1 

# * * 


KCBS then charged that 

“KBIG is operating under program test authority 
without having made an adequate showing of opera¬ 
tion in accordance with the predictions set forth in its 
application for construction permit or of compliance 
with the construction permit and without having filed 
the required adequate proofs of performance. KBIG 
has is fact failed to meet the necessary conditions 
precedent to operations under program test authority 
as set forth in Section 3.168 of the Commission’s 
Rules.” 

KCBS, consequently, prayed, 

“A. That the program test authority under wdiich 
KBIG is presently operating be revoked forth¬ 
with, or 

B. That KBIG be permitted to continue operating 
under such authority only at such reduced power 
as will afford adequate protection to KCBS, 
and/or 

C. That Petitioner be granted such other relief as 
may be required in the premises.” 

10. Affidavits of CBS engineer Ogden L. Prestholdt, 
attached to the KCBS pleadings, revealed that the area in 
which KCBS wras suffering interference from KBIG 

“contains 3,540 square miles and a population losing 
service from KCBS of 142,700 persons.” (Affidavit of 
November 26, 1952) 


* * * If the station is using a directional antenna, a proof of per¬ 
formance must also be filed as required by $ 3.33(b).” 
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11. In its Memorandum Opinion and Order of June 12, 
1953, the Commission found (Para. 7) 

“that a prima facie showing has been made that the 
25 mv/m contours of KBIG and KMPC will overlap 
contrary to the Commission Rules and Standards 
governing the allocation of Standard broadcast 
stations. Similarly, we are of the view that a prima 
facie showing has been made with respect to the 
alleged interference to KCBS, within its normally pro¬ 
tected contour.” 

In the light of these findings, the Commission ruled that the 
KBIG application for license should be designated for 
hearing. 

12. The Commission refused, however, notwithstanding 
its findings above quoted, to suspend or revoke the KBIG 
program test authority. And the Commission’s Memo¬ 
randum Opinion and Order evidences no consideration of 
the alternate proposal which has been made—i.e., for a 
reduction of KBIG power to eliminate, or at least minimize, 
the interference being caused KCBS. 

The Facts Upon Which Venue Is Based 

13. Section 3 of the Judicial Review Act of 1950, 5 U.S.C. 
1033, provides that 

“the venue of any proceeding under this Act shall be 
in the judicial circuit wherein is the residence of the 
party or any of the parties filing the petition for 
review, or wherein such party or any of such parties 
has its principal office, or in the United States Court 
of Appeals for the District of Columbia.” (Emphasis 
Added) 

The Grounds On Which Relief Is Sought 

14. The Commission violated the Communications Act 
of 1934, as amended, and particularly Section 316 thereof. 
For by refusing to suspend KBIG’s program test authority, 
the Commission, without according KMPC and KCBS a 
prior hearing, in effect authorized a modification of the 
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licenses of KMPC and KCBS. This appears from the 
facts that: 

a. The Commission had found that it had been prima 
facie established that 

(i) The KBIG and KMPC 25 mv/m contours over¬ 
lap, and 

(ii) there is interference caused by KBIG to 
KCBS within the latter’s normally protected 
contour, and 

b. KBIG had never denied that its signal was inter¬ 
fering with that of KCBS within the latter’s 
normally protected contour. 

(Section 316 of the Communications Act is set out in Ex¬ 
hibit B attached hereto.) 

15. The Commission violated the Communications Act 
of 1934, as amended, and particularly Section 319(c) 
thereof, in refusing, despite its findings and despite the 
failure of KBIG to deny interference, to suspend KBIG’s 
program test authority and in thus according program 
test authority the status of a license. (Section 319(c) of 
the Communications Act is set out in Exhibit B attached 
hereto.) 

16. The Commission violated the Communications Act 

of 1934, as amended, and particularly the Standards of 
Good Engineering Practice promulgated thereunder (1 
Pike & Fischer R.R. (Part 2) 81.34), in refusing, despite 

its findings on overlap to suspend KBIG’s program test 
authority. (The pertinent portion of the Standards of 
Good Engineering Practice is set forth in Exhibit B 
attached hereto.) 

17. The Commmission violated the Communications Act 
of 1934, as amended, and particularly Sections 3.168 and 
3.24(b) of its Rules and Regulations promulgated there¬ 
under, in refusing, despite its findings and despite the 
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failure of KBIG to deny interference, to suspend KBIG’s 
program test authority. (Section 3.168, relating to pro¬ 
gram test authority, and Section 3.24(b), relating to inter¬ 
ference, are set out in Exhibit B attached hereto.) 

18. The Commission violated the Communications Act 
and the Rules, Regulations and Standards issued there¬ 
under in 

a. treating as relevant the failure of KMPC to allege 
interference in addition to showing overlap, when 
interference is conclusively presumed in an “ over¬ 
lap’ ’ case by the Commission’s Standards of Good 
Engineering Practice, 

b. treating as relevant the extent of economic injury 
resulting to KCBS from the undenied interference 
caused by KBIG within the KCBS normally pro¬ 
tected contour, 

c. ignoring the interests of the public which is being 
denied KCBS service as a result of the KBIG inter¬ 
ference, 

d. subordinating the guiding and controlling standard 
of the public interest to the alleged failure of 
KMPC and KCBS to make earlier complaint 
respecting the overlap and interference, and 

e. refusing to suspend KBIG’s program test authority 
notwithstanding the failure of KBIG to show full 
compliance with its construction permit. 

19. The Co mmi ssion violated the Communications Act 
of 1934, as amended, and abused such discretion as it may 
have thereunder and in the circumstances, by disregarding 
and failing to consider Petitioner’s suggestion, and that of 
KMPC, that pending the hearing on the KBIG application 
for license, the KBIG authorized power be reduced in 
order to eliminate, or at least minimize, the overlap prima 

facie shown, and the interference prima facie shown and * 

not denied by KBIG. 
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The Relief Prayed 

Wherefore, Petitioner, now suffering serious and sub¬ 
stantial interference from KBIG within the normally pro¬ 
tected contour of its Radio Station KCBS, and thus being 
aggrieved by the final order of the Commission refusing 
to suspend the KBIG program test authority, prays 

a. that the Court (i) set aside and determine to be 
invalid the Commission’s order contained in its 
Memorandum Opinion and Order of June 12, 1953, 
refusing to suspend or revoke the program test 
authority theretofore issued to John Poole, trading 
as John Poole Broadcasting Company (KBIG), 
Avalon, California, and (ii) direct the Commission 
to revoke such program test authority; and 

b. that the Court grant to petitioner such other and 
further relief as to this Court may seem just and 
proper. 

Respectfully submitted, 

Rosenman Goldmark Colin & Kaye 
By 

Ralph F. Colin 
575 Madison Avenue 
New York 22, N. Y. 

Attorneys for Petitioner 
Columbia Broadcasting 
System, Inc. of California 


Julius F. Brauner, 
Stanley M. Silverberg, 
Leon R. Brooks, 
Warner Building 
Washington 4, D. C. 

Of Counsel 

Filed: July 10,1953 

* * * # * 
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Notice of Intention to Intervene 

Comes now John H. Poole, tr/as John Poole Broadcast¬ 
ing Co., by his attorneys, and pursuant to Section 402(d) 
of the Communications Act of 1934, as amended (47 U.S.C. 
Sec. 402(d), files herewith its Notice of Intention to Inter¬ 
vene in the above-entitled proceeding. In support of this 
notice it is shown as follows: 

1. On May 16, 1952, John H. Poole, tr/as John Poole 
Broadcasting Co., filed an application for license (File No. 
BL-4897) for Station KBIG, Avalon, California, together 
with a request for authority to commence program tests. 
Examination of that application indicated that the station 
had been constructed in full compliance with the require¬ 
ments of the construction permit and the Commission’s 
Rules and Standards. Accordingly, pursuant to Section 
3.168 of its Rules, telegraphic authority for the commence¬ 
ment of program tests was issued by the Commission on 
May 26, 1952. Thereafter, petitioner and KMPC, Inc. re¬ 
quested the Commission to designate the KBIG license 
application for hearing, and for interim relief. On June 12, 
1953 the Commission isued a Memorandum Opinion and 
Order designating the license application for hearing but 
denying petitioner’s request to cancel summarily Station 
KBIG’s program test authority. On July 10,1953 petitioner 
filed the instant petition for review of the Commissioner’s 
order of June 12, 1953. 

2. The interest of John H. Poole in this proceeding stems 
from the fact that the relief requested by petitioner would 
require him to discontinue a radio service he is presently 
providing to some five million persons within the service 
area of Station KBIG. Such relief, if granted, would 
cause John H. Poole irreparable injury through the loss of 
advertising contracts and the discontinuance of a “going 
concern”. The relief which petitioner seeks would deprive 
John H. Poole of the right to continue to operate Station 
KBIG while the facts are being ascertained by the Com¬ 
mission in accordance wdth “due process” requirements. 
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Wherefore, the premises considered John H. Poole, 
tr/as John Poole Broadcasting Co. desires to intervene in 
this proceeding as a person who would be aggrieved and 
whose interests "would be adversely affected by a reversal 
or modification of the order of the Commission involved in 
the instant petition for review. 

Respectfully submitted, 

John H. Poole, 

tr/as John Poole Broadcasting Co. 

By: McKenna & Wilkinson 
James A. McKenna, Jr. 

Vernon L. Wilkinson 
His Attorneys 

Address: 

1028 Connecticut Ave. 

Washington, D. C. 
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35 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

'Washington, D. C. 

Docket No. 9115 

File No. BP-5697 

In re Applications of 

Gomer Cool, A. L. Nunamaker and Blaine 0. Bender 
a partnership d/b as Angelus Broadcasting Company, 
Temple City, California 

Docket No. 9507 

File No. BP-6367 

P. A. Palmer tr/as Newport Harbor Broadcasting 
Company, Newport Beach, California 

Docket No. 9662 

File No. BP-7569 

John H. Poole tr/as El Dia Broadcasting Company, 
Long Beach, California 

For Construction Permits 

Order 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 12th day of 
May, 1950; 

The Commission having under consideration the above- 
entitled applications of Gomer Cool, A. L. Nunamaker and 
Blaine 0. Bender d/b as Angelus Broadcasting Company 
which requests a permit to construct a new standard broad¬ 
cast station to operate on frequency 760 kilocycles, with 
250 watts power, daytime only at Temple City, California; 
of P. A. Palmer tr/as Newport Harbor Broadcasting Com¬ 
pany 'which requests a permit to construct a new standard 
broadcast station to operate on frequency 740 kilocycles, 
with 1 kilowatt power, daytime only employing a directional 
antenna at Newport Beach, California; and of John H. 
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Poole tr/as El Dia Broadcasting Company which requests 
a permit to construct a new standard broadcast station to 
operate on frequency 740 kilocycles, with 1 kilowatt power, 
daytime only at Long Beach, California; 

It Appearing, That, the application of Angelus Broad¬ 
casting Company requests authorization to operate day¬ 
time only on a United States Clear Channel and pursuant 
to the Commission’s policy with respect to such requests 
has been placed in the pending file to await decisions in the 
hearings regarding Clear Channels (Docket Number 6741) 
and Daytime Sky wave Transmissions (Docket Number 
8333); and 

It Further Appearing, That, the above-entitled applica¬ 
tion of Angelus Broadcasting Company may involve over¬ 
lap of its 2 and 25 mv/m contours with the 2 and 25 ijiv/m 
contours of the application of John H. Poole tr/as El Dia 
Broadcasting Company and adjacent channel interference 
with both of the other above-entitled applications and that 
it is the policy of the Commission as announced in the 
Public Notice of August 9, 1946 to remove applica- 
36 tions placed in the pending file for the aforestated 
reason, for the purpose of designating same for hear¬ 
ing in a consolidated proceeding -with conflicting applica¬ 
tions for operation on adjacent channels; 

It Is Ordered, That, the application of Angelus Broad¬ 
casting Company is removed from the pending file and that, 
pursuant to Section 309(a) of the Communications Act of 
1934, as amended, the said applications of Angelus Broad¬ 
casting Company, Newport Harbor Broadcasting Com¬ 
pany and El Dia Broadcasting Company are designated 
FOR HEARING IN A CONSOLIDATED PROCEEDING at 10:00 a.m. On 

September 25, 1950 at Washington, D. C., upon the follow¬ 
ing issues: 

1. To determine the legal, technical, financial and other 
qualifications of P. A. Palmer and of the applicant 
partnership and the partners and the technical, finan- 
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cial and other qualifications of John H. Poole to con¬ 
struct and operate the proposed stations. 

2. To determine the areas and populations which may be 
expected to gain or lose primary service from the op¬ 
eration of the proposed stations and the character of 
other broadcast service available to those areas and 
populations. 

3. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would meet 
the requirements of the populations and areas proposed 
to be served. 

4. To determine whether the operation of the proposed 
stations would involve objectionable interference with 
any existing broadcasting stations and, if so, the nature 
and extent thereof, the areas and populations affected 
thereby, and the availability of other broadcast serv¬ 
ice to such areas and populations with particular ref¬ 
erence to whether the operations proposed in the ap¬ 
plications of P. A. Palmer tr/as Newport Harbor 
Broadcasting Company and of John H. Poole tr/as El 
Dia Broadcasting Company would involve second har¬ 
monic interference to Station KVOE, Santa Ana, 
California. 

5. To determine whether the operation of the proposed 
stations would involve objectionable interference each 
with the other or with the services proposed in any 
other pending applications for broadcast facilities and, 
if so, the nature and extent thereof, the areas and pop¬ 
ulations affected thereby, and the availability of other 
broadcast service to such areas and populations. 

6. To determine whether the installation and operation of 
the proposed stations would be in compliance with the 
Commission’s Rules and Standards of Good Engineer- 

37 ing Practice Concerning Standard Broadcast Stations 
with particular reference as to wiiether the 2.0 millivolt 
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per meter contours and the 25 millivolt per meter con¬ 
tours of the proposed stations would overlap. 

7. To determine the overlap, if any, that will exist be¬ 
tween the service areas of the station proposed in thd 
application of John H. Poole tr/as El Dia Broadcast¬ 
ing Company and Station KALI, Pasadena, California, 
the nature and extent thereof, and whether such over¬ 
lap if any, is in contravention of Section 3.35 of the 
Commission’s Rules. 

* 

8. To determine on a comparative basis which, if any, of 
the applications in this consolidated proceeding should 
be granted. 

It Is Further Ordered, That, The Voice of the Orange 

► Empire Incorporated, Limited, licensee of Station KVOE, 
Santa Ana, California, is made a party to this proceeding 
with reference to the applications of P* A. Palmer tr/as 
Newport Harbor Broadcasting Company and of John H. 

* Poole tr/as El Dia Broadcasting Company only; and 

► It Is Further Ordered, That, if, as a result of the con¬ 
solidated proceeding, it appears that, were it not for the 
issues pending in the hearings regarding Clear Channels 
(Docket Number 6741) and Daytime Skywave Transmis¬ 
sions (Docket Number 8333) and the Commission’s Policy 
pertaining thereto as announced in the Public Notices of 
August 9, 1946 and May 9, 1947, the public interest would 

► be best served by a grant of the application of Angelus 
Broadcasting Company then said application shall be re¬ 
turned to the pending file until after conclusion of the said 

| hearings regarding Clear Channels and Daytime Skywave 

► Transmissions, at which time it will be considered in con- 

► nection with any other pending applications with which it 
may then be in conflict. 

Federal Communications Commission 
T. J. Slowie 

* Secretary 

_ 
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38 Aug. 30, 1950 

Petilion for Leave to Amend and Retain on Hearing Docket 

Comes now John H. Poole d/b as El Dia Broadcasting 
Company, and hereby respectfully petitions for leave to 
amend his above-entitled application and to retain the ap¬ 
plication as amended on the hearing docket. In support 
thereof it is respectfully shown: 

1. Petitioner’s application presently requests 740 kc, 1 kw 
daytime only, Long Beach, California. The amendment is 
to change to 10 k-w daytime only, directional antenna, 
Avalon, Santa Catalina, California. No change in fre¬ 
quency is proposed. 

2. Field intensity measurements made by Station KMPC 
(710 kc, 50 kw, unlimited time, Los Angeles, California) 
since the time petitioner filed his application, show that 
KMPC places a signal of 25 mv/m or better over all or part 
of the business district of Long Beach, thereby precluding 

the use of 740 kc there. 

39 3. Petitioner’s directional antenna proposal is de¬ 
signed to afford protection to the recently granted 

construction permit of KCBS for 50 kw, unlimited time, on 
740 kc in San Francisco, California. It also is designed to 
preclude overlap of the 25 mv/m contour of the proposed 
station with the 25 mv/m contour of Station KMPC. 

4. The amendment will permit a more effective utiliza¬ 
tion of 740 kc. Under the terms of the present application 
petitioner would serve 991,746 persons within the 2 mv/m 
contour and 1,063,436 persons within the 0.5 mv/m contour. 
The amendment would increase the service population to 
2,974,419 within the 2 mv/m contour and 3,192,615 within 
the 0.5 mv/m contour. It also would provide the first local 
service to Avalon w T hich does not now have a radio station 
of its own. 

5. The amendment includes the affidavit required by Rule 
1.365. 
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6. The amendment does not remove the necessity for com¬ 
parative hearing with the above-entitled applications for 
Temple City, California, and Newport Beach, California. 

Wherefore, it is respectfully submitted that good cause 
exists for the grant of this petition and its grant is respect¬ 
fully requested. 

John H. Poole d/b as El Dia Broad¬ 
casting Company 

By: /s/ Andrew G. Haley 
Andrew G. Haley 


► 


August 30,1950 


/s/ James A. McKenna, Jr. 
James A. McKenna, Jr. 

/s/ Vernon L. Wilkinson 
Vernon L. Wilkinson 
Second Floor—Duryea 
Building 

1101 Connecticut Ave¬ 
nue, N. W. 

Washington, D. C. 

His Attorneys 
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71 Excerpts from Application of John H. Poole, d/b/a 
El Dia Broadcasting Company, Long Beach, 
California—Filed August 30, 1950. 

El Dia Broadcasting Company 

Proposed 

740 kc—10 kw—DA—Day 
Avalon, Santa Catalina, California 

General 

This engineering statement has been prepared to amend 
the application of the El Dia Broadcasting Company (File 
No. BP-7569). This application amendment proposes to 
erect a new standard broadcast station at Avalon, Santa 
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Catalina, California. It is proposed to operate daytime 
only on a frequency of 740 kc, with a power of 10,000 watts, 
using a directional antenna system. 

Ground Wave Coverage and Population 

The pertinent contours of the proposed operation have 
been computed and maps showing these contours form a 
part of this report. In computing the location of the vari¬ 
ous contours, radiation values shown in Figure 1A, at¬ 
tached, were used. The location of each contour was deter¬ 
mined on the basis of a ground conductivity value of 2 x 10 14 
emu for Catalina Island and FCC ground conductivity map 
values for all other areas. The Kirke method of computa¬ 
tion was employed. 

The population residing within the various service con¬ 
tours has been determined on the basis of the 1940 census, 
using a Minor Civil Divisions Map to determine the 
72 distribution. Populations not receiving adequate sig¬ 
nal within the various contours have been excluded. 
The population residing within the proposed blanket con¬ 
tours was determined by inspection by the applicant. 

The area serviced by each contour has been determined 
by measurement with a polar planimeter and the values 
given are for United States land areas only. 

An analysis of the areas and populations is tabulated in 
Table 1. 

Interference Conditions 

The proposed radiation pattern has been designed so 
that no interference should be produced to any existing sta¬ 
tion or outstanding construction permit in accordance with 
the Standards of Good Engineering Practice. 

Some interference, however, is expected in the area 
served by the proposed 0.5 mv/m contour. The area of in¬ 
terference to the proposed operation is produced by the 
co-channel operation of station KCBS, San Francisco, 
California. 
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In computing the permissable radiation from the pro¬ 
posed operation in the direction of the KCBS service area, 
the location of the 0.5 mv/m contour shown in engineering 
statements on file was used. In computing the interference 
zone to the proposed operation from KCBS, the interfering 
contours were determined by using the same location for 
the KCBS 0.5 mv/m contour and FCC map values of con¬ 
ductivity for the path between the 0.5 mv/m and 0.025 mv/m 
contours. 

The population and area figures of the interference zone 
are given in Table 1. 

73 The possibility of overlap of the proposed 25 mv/m 
contour with the 25 mv/m contour of KMPC, Los 
Angeles, California, has been throughly investigated. In 
Figure 2C is shown the location of the KMPC 25 mv/m 
contour. That part of the contour in the San Pedro-Long 
Beach Area shown in Figure 2C was measured by KMPC, 
Los Angeles. In the other directions, the contour was com¬ 
puted on the basis of a conductivity value 15 x 10 14 emu for 
land and a radiation value of 1300 mv/m. Since the sec¬ 
ond harmonic of the proposed operation coincides with the 
carrier frequency of Station KVOE, Santa Ana, California, 
the possibility of interference to KVOE has been given con¬ 
sideration. The manufacturer of the transmitter to be used 
in the proposed operation specifies that the harmonic radia¬ 
tion is less than 0.05% of the fundamental. The harmonic 
intensity will accordingly be at least 66 db below the fun¬ 
damental. Additional attenuation of harmonic radiation 
will be provided by the low pass networks to he used in the 
phasing and matching circuits. If, however, difficulty 
should arise during actual operation, suitable trap circuits 
will be installed to provide the necessary attenuation. 
*#••***•** 
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Specifications for Proposed Directive Array 


1. ) Number of Elements 

2. ) Type of Elements 

3. ) Height of Elements 

4. ) Orientation and Spacing 

5. ) Phasing and Field Ratios 

6. ) Top Loading 

7. ) Method of Feed 

8. ) Ground System 


Geographical Coordinates 
(Center of Array) 

Array Adjustment 


# * * * 


Three (3) 

Vertical, uniform cross section guyed 

280' (76.8°) above base insulator 
285' above ground level 
1635 above mean sea level 


Element 

Bearing 

Spacing 

4i1 
tr x 

M.O 

tr~ 

N 210°E 

0° 

332.5' (90°) 

#3 

N120° E 

332.5' (90°) 

No. 1 

0.85 

1 +45° 


No. 2 

1.00 

0° 


No. 3 

None 

Series 

1.00 

—90° 



120 copper wire radials under each element 
having a length of 333 feet except where 
they intersect. Bonding copper stop at in¬ 
tersecting points to be 6 to 8 inches wide. 
100' x 100' expanded metal ground screen 
covered by approximately one (1) inch of 
soil under each element and bonded to the 
radial system. 

N Lat= 33°21'35.5" 

W Long= 118°22'17.8" 

The array will be adjusted to agree as 
closely as possible with the calculated pat¬ 
tern and will not exceed the MEOV’s of 
radiation shown in Figure 1A, attached. 

• ••••• 
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87 Order 

The Commission having under consideration a petition 
filed on August 30, 1950, by John H. Poole, d/b as El Dia 
Broadcasting Company, requesting leave to amend his ap¬ 
plication herein so as to change the facilities requested from 
740 kc, with 1 kw power, daytime only, at Long Beach, Cali¬ 
fornia, to 740 kc, with 10 kw power, daytime only, employ¬ 
ing a directional antenna, at Avalon, California, as is more 
particularly set forth in the amendment attached to said 
petition; and 

It Appearing, That no opposition to said petition has 
been filed by any of the parties to the proceeding, although 
the time for filing the same has expired; and good cause 
having been shown for the granting of said petition; 

It Is Ordered, This 8th day of September, 1950, that the 
petition of John H. Poole, d/b as El Dia Broadcasting 
Company for leave to amend his application, is hereby 
granted, and the amendment attached to said petition, is 

HEREBY ACCEPTED. 

Federal Communications Commission 

Jack P. Blume, Rearing Examiner 

T. J. Slowie 
T. J. Slowie 
Secretary 

103 Construction Permit Granted John H. Poole, 

April 12, 1951 

File No. BP-7569 
Call Letters KBIG 

UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 

Standard Broadcast Station Construction Permit 

Subject to the provisions of the Communications Act of 
1934, subsequent Acts, and Treaties, and Commission Rules 
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made thereunder, and further subject to conditions set forth 
in this permit, 1 authority is hereby granted to John H. 

Poole, tr/as El Dia Broadcasting Company to construct a 
standard broadcast station located and described as follows: 

1. Station location: State California City Avalon, 

Santa Catalina Island. 

2. Transmitter location: State California County Los 
Angeles. City or Town 3 miles northwest of Avalon, Santa 

Catalina Island. Street and number . 

North Latitude: Degrees 33 Minutes 21 Seconds 35.5 
West Longitude: Degrees 118 Minutes 22 Seconds 17.8 

3. Main studio location: State California County Los 
Angeles. City or Town Avalon, Santa Catalina Island. 

Street and number To be determined. 

4. Description of transmitter: Gates Radio Co., Type 
BC-10B Broadcasting Transmitter. Direct Crystal Con¬ 
trol. Last radio stage: two 5-kilowatt vacuum tubes for 
high level modulation. Maximum rated carrier power out¬ 
put 10 kilowatts. 

5. Description of antenna system: See Page 2. 

6. Description of ground system: See Page 2. 

7. Operating assignment: 

(a) Frequency 740 kilocycles. 

(b) Power: Night_ Day 10 kilovratts—directional 

antenna. 

(c) Hours of operation Daytime. See Page la for sun- > 

rise and sunset. 

8. Date of required commencement of construction By 
June 12, 1951. 

9. Date of required completion of construction Decem¬ 
ber 12, 1951. 

10. Equipment and program tests shall be conducted only 

pursuant to Sections 3.167 and 3.168 of the Commission < 

Rules. 

11. This permit shall be automatically forfeited if the 
station is not ready for operation within the time specified 


i This construction permit consists of this page and pages la, 2, and 3. 
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or within such further time as the Commission may allow 
unless completion of the station is prevented by causes not 
under the control of the permittee. See Section 1.314 of 
the Commission Rules. 

Dated this 12th day of April, 1951. 

Federal Communications Commission 
T. J. Slowie 
T. J. Slowie 

(Seal) Secretary 

May 29,1951 

104 The authority granted herein is subject to the fol¬ 
lowing conditions: 

(1) That the permittee, John H. Poole, divest himself of 
any interest, direct or indirect, in Station KALI, 
Pasadena, California, as of a date prior to the com¬ 
mencement of program tests on the station author¬ 
ized herein; 

(2) That unless the permittee installs a transmitter of 
approved type, he shall submit measurements to 
show that the proposed transmitter complies with 
the requirements of Section 3.46 of the Commission’s 
Rules and Regulations; 

(3) That the permittee take whatever steps may be nec¬ 
essary to suppress the second harmonic radiation to 
a value where objectionable interference will not re¬ 
sult to Station KVOE, Santa Ana, California; 

(4) That a properly designed phase monitor shall be in¬ 
stalled in the transmitter room and shall be con¬ 
tinuously available as a means for correctly indicat¬ 
ing the relative phase of the currents in the several 
elements of the directional antenna system; 

(5) That field measuring equipment shall be available at 
all times, and after commencement of operation, the 
field intensity at each of the monitoring points shall 
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be measured at least once every seven days and an 
appropriate record kept of all measurments so made; 

(6) That in addition to the required proof of perform¬ 
ance on the directional antenna system, a complete 
non-directional proof of preformance shall be made 
and submitted to the Commission before program 
tests are authorized. 

Hours of Operation— 

Daytime as follows: 

Apr. 5:30 am to 6:30 pm; May 5:00 am to 6:45 pm; 

June 4:45 am to 7:00 pm; July 5:00 am to 7:00 pm; 

Aug. 5:15 am to 6:45 pm; Sept. 5:30 am to 6:00 pm; 

Oct. 6:00 am to 5:15 pm; Nov. 6:30 am to 4:45 pm; 

Dec. 6:45 am to 4:45 pm; Jan. 7:00 am to 5:15 pm; 

Feb. 6:45 am to 5:45 pm; Mar. 6:00 am to 6:00 pm; 

Pacific Standard Time. 

105 File No. BP-7569 Call Letters KBIG Date 4-12-51 

1. Description of Directional Antenna System DA-D 
No. and Type of Elements: Three uniform cross-sec¬ 
tion, guyed, series excited, vertical steel radiators. 

Height above Insulators: 280' (76°) 

Overall Height: 285' 

Spacing and Orientation: Towers arranged in a triangle. 
With £2 tower as reference, # 1 tower is spaced 332.5' 
(90°) on a line bearing 210° true. #3 tower is spaced 332.5' 
(90°) on a line bearing 120° true. 

Ground System consists of 120 equally spaced buried cop¬ 
per radials 333' long except where they intersect, plus a 
100' square copper ground screen about each tower. Cop¬ 
per bonding straps at intersection of radials. 

2. Theoretical Specifications 

S.W. Tower (1) North Tower (2) S.E. Tower (3) 

Phasing: 45° 0° —90° 

Field Ratio: 0.85 1.0 1.0 
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3. The inverse distance field intensity at a distance of one 
mile from the above antenna in the directions specified shall 
not exceed the following values: 

20° true—725 mv/ 

240° true—110 mv/m 
310° true—290 mv/m 
325° true—300 mv/m 

A monitoring point in each of the above directions in 
which a field intensity is specified shall be designated with 
complete detail including a description of the point, direc¬ 
tions for proceeding thereto and the field intensity meas¬ 
ured at the point after final adjustment of the antenna sys¬ 
tem in exact accordance with the terms of this authoriza¬ 
tion and the Rules and Regulations and Standards of Good 
Engineering Practice Governing Standard Broadcast Sta¬ 
tions. The points shall be in the clear so as to permit the 
taking of unobstructed field intensity measurements and 
shall be located not less than one mile nor more than four 
miles from the antenna in the direction specified. 

No operation shall occur other than during the experi¬ 
mental period until data has been submitted showing that 
operation is in accordance with the above specifications and 
that the field intensity pattern is in substantial agreement 
with the theoretical pattern specified in the application. 

106 Obstruction Marking—Antenna Structure 

Each structure shall be pointed throughout its height with 
alternate bands of international orange and white, termi¬ 
nating with international orange bands at both top and 
bottom. The width of the international orange bands shall 
be approximately one-seventh the height of the structure 
and the "white bands shall be approximately one-half the 
width of the international orange bands, provided, the in¬ 
ternational orange bands shall not be more than 40 feet. 

For night marking there shall be installed at the top of 
each structure one 300 m/m electric code beacon equipped 
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with two 500 or 620-watt lamps (PS-40, Code Beacon type), 
both lamps to burn simultaneously, and equipped with avia¬ 
tion red color filters. Where a rod or other construction 
of not more than 20 feet in height and incapable of sup¬ 
porting this beacon is mounted on top of the structure and 
it is determined that this additional construction does not 
permit unobstructed visibility of the code beacon from air¬ 
craft at any angle of approach, there shall be installed two 
such beacons positioned so as to insure unobstructed visi¬ 
bility of at least one of the beacons from aircraft at any 
angle of approach. The beacon shall be equipped with a 
flashing mechanism producing not more than 40 flashes per 
minute nor less than 12 flashes per minute with a period 
of darkness equal to 2 /> of the luminous period. 

On levels at approximately two-thirds and one-third of 
the overall height of each tower there shall be installed at 
least two 100 or 111-watt lamps (#100 A21/TS or #111 
A21/TS, respectively) enclosed in aviation red Fresnel or 
prismatic (heat resisting preferred) obstruction light 
globes. Each light shall be mounted so as to insure un¬ 
obstructed visibility of at least one light at each level from 
aircraft at any angle of approach. 

All lights shall burn continuously or shall be controlled 
by a light sensitive device adjusted so that the lights will 
be turned on at a north sky light intensity level of about 
thirty-five foot candles and turned off at a north sky light 
intensity level of about fifty-eight foot candles. 

Each structure shall be cleaned or repainted as often as 
necessary to maintain good visibility. 

It is to be expressly understood that the issuance of the 
foregoing specifications is in no way to be considered as 
precluding additional or modified marking or lighting as 
may hereafter be required under the provisions of Section 
303(q) of the Communications Act of 1934, as amended. 
*#•••*••*• 
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107 Decision 

By the Commission: Commissioners Sterling and 
Hennock not participating. 

Preliminary Statement 

1. This proceeding involved the following three appli¬ 
cations for construction permits for standard broadcast 
stations: (1) Gomer Cool, et al, d/b as Angelus Broadcast¬ 
ing Company, for a new station at Temple City, California, 
to operate daytime only on 760 kc, with 250 watts power; 
(2) P. A. Palmer, tr/as Newport Harbor Broadcasting 
Company, for a new daytime only station to operate at 
Newport Beach, California, on 740 kc, with 1 kw power, 
employing a directional antenna; and (3) that of John H. 
Poole, d/b as El Dia Broadcasting Company, for a new 
station at Avalon, California, to operate on 740 kc, with 10 
kw power, daytime only, utilizing a directional antenna. The 
three applications were designated for consolidated hear¬ 
ing upon issues involving the determination of the legal, 1 
technical, financial and other qualifications of 

108 the applicants; the areas and populations which may 
be expected to gain or lose primary service from the 

operation of the proposed stations and the character of 
other broadcast services available thereto; the type and 
character of program service proposed to be rendered and 
whether it would meet the requirements of the areas and 
populations to be served; whether the operation of the 
proposed station would involve objectionable interference 
wfith any existing or proposed station and, if so, the nature 
and extent thereof, the areas and populations affected 
thereby, and the availability of other broadcast service to 
such areas and populations, with particular reference to 
whether the applications of P. A. Palmer and John H. 
Poole would involve second harmonic interference to Sta- 


l In the case of John H. Poole, the Commission did not put in issue the 
legal qualifications of the applicant, because Mr. Poole is the licensee of an 
existing station and the Commission was satisfied as to his legal qualifications. 
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tion KVOE, Santa Ana, California; whether the installa¬ 
tion and operation of the proposed stations would be in 
compliance with the Commission’s Rules and Standards of 
Good Engineering Practice, with particular reference as 
to whether the 2 mv/m contours and the 25 mv/m con¬ 
tours of the proposed stations would overlap; and to deter¬ 
mine on a comparative basis which, if any, of the applica¬ 
tions in this consolidated proceeding, should be granted. 
In addition, the Commission inserted an issue in the Notice 
of Hearing relating to a determination of the overlap, if 
any, which would exist between the service areas of the 
station proposed in the application of John H. Poole and 
of Station KALI, Pasadena, California, and whether such 
overlap, if any, is in contravention of Section 3.35 of the 
Commission’s Rules. The Commission made the licensee of 
Station KVOE, Santa Ana, California, a party to the pro¬ 
ceeding with reference to the applications of P. A. Palmer 
and John H. Poole. 

2. Pursuant to the Notice of Hearing, the proceeding 
came on for hearing in Washington, D. C. on September 25, 
1950. The applicants, Gomer Cool, et al, d/b as Angelus 
Broadcasting Company and P. A. Palmer, tr/as Newport 
Harbor Broadcasting Company did not appear at the hear¬ 
ing and offer evidence in support of their respective appli¬ 
cations. In addition, there was no appearance on behalf of 
the party respondent, Station KVOE, Santa Ana, Cali¬ 
fornia. Accordingly, the hearing proceeded with the tak¬ 
ing of evidence only on behalf of John H. Poole, d/b as El 
Dia Broadcasting Company. Hearings were held thereon 
on September 25 and 26,1950. Both the applicant and Com¬ 
mission counsel waived their rights to filing proposed find¬ 
ings herein. On March 5, 1951, Jack P. Blume, Examiner, 
rendered an Initial Decision (released March 6,1951) deny¬ 
ing the applications of Gomer Cool, et al, d/b at Angelus 
Broadcasting Company and P. A. Palmer, tr/as Newport 
Harbor Broadcasting Company and granting the applica¬ 
tion of John H. Poole, d/b as El Dia Broadcasting Com- 
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pany. Exceptions to the Initial Decision were filed by El 
Dia Broadcasting Company and the General Counsel of 
the Commission. Oral argument was not requested. Upon 
review of these exceptions the Commission concludes that 
they should be granted. Therefore, said exceptions are 
granted and this Decision has been amended accordingly. 

109 Findings of Fact 

3. John H. Poole, the applicant, was born in Detroit, 
Michigan, on February 2, 1917, and presently resides in 
Corona del Mar, California. Mr. Poole attended school in 
Los Alamos, New Mexico, and in Washington, Connecticut, 
and in 1937, he entered the University of California at Los 
Angeles. While still at school in Los Alamos, he became 
interested in radio as a hobby and in 1935, he received his 
first license, as a radio amateur. Thereafter, while attend¬ 
ing UCLA, Mr. Poole received a Second Class Radiotele¬ 
graph license and he decided to acquire additional training 
in radio and electronics field. Accordingly, in 1938, he left 
UCLA and entered the RCA Institute in Chicago, Illinois, 
where he completed a general course in practical radio 
engineering. Mr. Poole received his First Class Radio¬ 
telephone license in 1939 and thereafter, after acquiring the 
necessary endorsements for time at sea, received a First 
Class Radiotelegraph operator’s license. He has had ex¬ 
perience in operating and maintaining radio equipment on 
all types of merchant ships as well as in aircraft and broad¬ 
casting stations. His various FCC operator licenses have 
been maintained valid to the present and he currently holds 
the highest class of license in every field. During World 
War II, Mr. Poole was commissioned an officer in the U. S. 
Army Signal Corps. He studied British radar methods in 
England and served at various army posts in the United 
States, working in the field of radio communications and 
radar. Since his discharge from the Army, Mr. Poole has 
devoted himself largely to handling his personal business 
affairs and investments and has continued his activity in 
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the radio field. He purchased FM Station KRJM in Santa 
Maria, California, in 1947 and later, AM Station KSMA in 
the same community. 2 In February, 1950, he acquired Sta¬ 
tion KALI, Pasadena, California, which he still operates. 
Mr. Poole has conducted experimental UHF television op¬ 
erations since 1948, under an experimental license from 
the Commission for Station KM2XAZ at Long Beach, Cali¬ 
fornia. In this experimental work he has cooperated with 
the Stanford Research Institute in gathering material on 
UHF television propagation, which material has been sub¬ 
mitted to the Commission. He has expended approximately 
$75,000 in his experimental television activities. Mr. Poole 
is a member of the Institute of Radio Engineers, the Ameri¬ 
can Radio Relay League, the National Association of 
Broadcasters and the Southern California Broadcasters’ 
Association. In addition, he is a member of the Board of 
Directors of the California Institute for Cancer Research, 
a Benefactor of the Southwest Museum in Los Angeles and 
has been a contributor to and benefactor of various chari¬ 
ties in Southern California. 

4. Avalon California, is located on Santa Catalina (here¬ 
inafter sometimes called Catalina), a large island ap- 
110 proximately 20 miles off the coast of Southern Cali¬ 
fornia. Catalina, which is a well known tourist at¬ 
traction and resort area, is part of Los Angeles County, but 
was not included in the Los Angeles metropolitan district 
bv the U. S. Census Bureau in the 1940 Census. Avalon, 
which is the only city on the island, had a population of 
1,637, according to the 1940 U. S. Census, and the remainder 
of Santa Catalina Island had a population of 296. In 
addition to the large tourist trade, which constitutes the 
main business activity on the island, there are two large 
stone quarries and a commercial cattle ranch located there. 
In connection with the tourist business there are extensive 

2 KRJM’s call letters were changed to KSMB and on December 16, 1949, 
the station was deleted. On March 28, 1951, the Commission granted an ap¬ 
plication authorizing the assignment of license of KSMA to John I. Groom 
and James Hagerman, a co-partnership (BAL-1126). 
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service trades and businesses in Avalon, including restau¬ 
rants, hotels, bus and taxi companies and amusement busi¬ 
nesses. There are two large hotels on the islajid and a num¬ 
ber of small hotels, tourist courts, camps, etc. Most of 
the land on the island is owned by the Santa Catalina Is¬ 
land Company, but within the city of Avalon, there is much 
private ownership of real property. The United Airlines 
maintains an airfield on the island and operates regularly 
scheduled flights to and from Los Angeles. Two steamship 
lines, one of which is owned bv the Santa Catalina Island 
Company, connect Catalina with the mainland. Catalina 
is a focal point in Southern California of persons inter¬ 
ested in marine matters, including boating, commercial and 
sports fishing, and small boat activities. There are over 
10,000 motor-powered small craft licensed by the Coast 
Guard in this area, in addition to a large number of sail¬ 
ing vessels. 

5. Avalon was incorporated as a sixth class city in 1913, 
and its city government is headed by a mayor and city coun¬ 
cil of four members. The city maintains its own local fire 
department and a school with a twelve-year school system. 
Among the organizations in Avalon are the Rotary Club, 
Lions Club, Chamber of Commerce, Boy Scouts, Girl Scouts, 
Eastern Star and Parent Teachers Association. Avalon 
has an annual Red Cross drive, March of Dimes drive, its 
own Community Chest campaign and fund drives for the 
Salvation Army, National Heart Association and American 
Cancer Society. Churches in the community includes a 
Catholic, Christian Science and three Protestant churches. 
One weekly newspaper is published in Avalon and there 
are two motion picture theatres there. No standard broad¬ 
cast station is presently located in Avalon or on Cat&lina 
Island, but the Island receives service during the day from 
22 standard broadcast stations located on the mainland. 

6. The applicant proposes to operate daytime only, from 
a site on Catalina Island on 740 kc, with 10 kw power, using 
a three-element directional antenna. The proposal would 
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provide service not only to Avalon and all of Cata- 
111 lina Island, but to a large area along the Southern 
California coast extending from Santa Barbara on 
the north to Mexico on the south. 3 Within the normally 
protected 0.5 mv/m contour there would be encompassed 
an area of 10,805 square miles within which reside 3,192,165 
persons. However, the station would suffer interference 
within this controur from co-channel Station KCBS, San 
Francisco, 4 affecting 16,413 persons in an area of 1,070 
square miles. Accordingly, interference-free service would 
be provided by the proposal to 3,176,202 persons in an area 
of 9,735 square miles. The ratio of the population residing 
in this interference area to the total population within the 
interference-free area is .052%. Station KFI, Los Angeles, 
would serve the entire interference area and Stations KNX 
and KMPC, Los Angeles, would serve almost all of this 
area. In addition, a number of other stations would serve 
portions of the interference area. No one station would 
serve all of the area which would be provided with inter¬ 
ference-free service from the proposal. Station KFI, Los 
Angeles, serves 92.6% of the area which would be served, 
Los Angeles Stations KNX, 76.7%, KMPC, 66.3% and 
KLAC, 53.6% of the area respectively, while Station 
KFSD, San Diego, serves 51.9% of the area. In addition, 
41 other stations would serve portions of the area to be 
served by the proposal. 

3 All of the City of San Diego, California, would be within the 5 mv/m 
contour and all of'thc City of Los Angeles would receive a signal of 2 mv/m 
or greater. 

4 The extent of this interference would depend upon whether the KCBS 
0.025 mv/m contour is plotted on the basis of the soil conductivity values 
shown in the Commission’s Soil Map in the Standards of Good Engineering 
Practice, or on the basis of measurements offered in the hearing on the ap¬ 
plication to improve the facilities of that station. (See 4 RR 748). Through¬ 
out this hearing, the applicant offered evidence as to both possibilities. How¬ 
ever, for the purposes of this decision all findings herein are predicated upon 
a depiction of the KCBS contour on the basis of the measurements offered 
in the hearing on its application to improve its facilities, since it is believed 
that those figures are more accurate. It is to be noted, however, that if 
the soil conductivity values were used, the area of interference would be 
greatly reduced so that only 2,450 persons in an area of 72 square miles 
would be affected. 
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7. The proposed station would not cause objectionable 
interference to any existing or proposed station, other than 
the two applications which are in default in this proceed¬ 
ing and which need not be considered. Section 3.25(c) of 

the Commission’s Rules and Regulations provides 
112 that the frequency 740 kc is a Canadian clear channel 

and that U. S. Class II daytime stations will be al¬ 
located to this channel provided they do not deliver a 
ground wave signal in excess of 5 uv/m at the Canadian 
border. The proposal herein meets this condition. There 
would be no overlap of the 2 mv/m and 25 mv/m contours 
of the proposal with the 25 mv/m and 2 mv/m contours, 
respectively, of any existing station operating on channels 
10 and 20 kc apart from the proposed frequency of 740 
kc, and there would be no overlap of the 25 mv/m contour 
of the proposed operation with the 25 mv/m contour of 
Station KMPC, Los Angeles, which operates on 710 kc. 

8. Generally, the equipment to be installed, including 
the frequency and modulation monitors, are of approved 
types. However, the applicant proposes to install a new 
type of 10 kw transmitter, manufactured by the Gates 
Radio Company, -which has received only tentative approval 
from the Commission. Final approval of this transmitter 
is subject to the making of additional measurements, of the 
type required by Section 3.46 of the Commission’s Rules 
and Regulations, on the operating performance of the trans¬ 
mitter at the time of its first installation. If the proposed 
installation is the first use of this transmitter, applicant 
will make the necessary measurements and submit the same 
to the Commission. In view of the manufacturer’s speci¬ 
fications and guarantees regarding this transmitter, and 
further, in view of the care which will be employed in the 
construction of the station, it is not anticipated that there 
will be any second harmonic interference to Station KVOE, 
Santa Ana, California, which operates on 1480 kc. Although 
no difficulty is expected in this respect, applicant has indi¬ 
cated his willingness to undertake whatever steps may be 



necessary to suppress the second harmonic radiation to a 
value where objectionable interference will not result to 
KVOE. In any event, if the Gates transmitter does not 
perform to the Commission’s approval, the applicant would 
be willing to install a transmitter of another make, which 
is approved. 

9. The proposed station would serve all of the areas and 
populations presently served by Mr. Poole’s Pasadena sta¬ 
tion, KALI, and Station KALI would serve approximately 
10% of the area which would be served by the proposed 
station. If the application herein is granted, Mr. Poole ex¬ 
pects to sell Station KALI, and he is willing to accept a 
grant of his application herein, subject to the condition 
that he dispose of Station KALI before program tests are 
begun on the proposed station. 

10. The estimated cost of construction of the proposed 
station is $75,000, not including the cost of land for the 
transmitter site or for studios, both of which will be leased. 
Applicant has entered into an agreement with the Santa 

Catalina Island Company for the lease of a trans- 
113 mitter and antenna site on the island for a period of 

five years, beginning with the date of the issuance 
of a construction permit, with an option to Mr. Poole to re¬ 
new for an additional ten-year period. The rental on the 
site is $5,000 a year. However, the lease provides that, at 
Mr. Poole’s option, he may credit the Santa Catalina Island 
Company with $5,000 worth of broadcast time at the pre¬ 
vailing card rate each year, which time may be used only 
by the company or one of its subsidiaries. The applicant 
proposed to have its main studios in leased space in Ava¬ 
lon and to maintain an auxiliary studio in Los Angeles in 
space which will also be leased. If the cost of construction 
exceeds the estimated $75,000, Mr. Poole is willing to ex¬ 
pend up to an additional 50% of this amount, to cover the 
same. The estimated monthly cost of operation is $10,000. 
This does not include monthly depreciation of approxi¬ 
mately $500, or an item, which may be as much as $500 a 
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month, to cover travel expenses of the staff between Cata¬ 
lina Island and the mainland. If the cost of operation ex¬ 
ceeds the estimate, as is likely because of extraordinary ad¬ 
vertising or other expenses during the first year of opera¬ 
tion, Mr. Poole would be willing to meet such expenses to 
the extent of 100% of the amount indicated. The appli¬ 
cant estimates that the monthly income for the proposed 
station will be between $14,000 and $16,000 per month. This 
estimate is based upon the sale of approximately one-half 
of the station’s commercial time in Avalon at a special rate 
for Avalon advertisers of one-half of the one-time card 
rate. The cost of construction and operating deficits of the 
proposed station will be met by Mr. Poole from his assets 
and from income. As of August 31, 1950, Mr. Poole’s bal¬ 
ance sheet showed a net worth in excess of $2,500,000. His 
net income for 1948 and 1949, after federal taxes, was in 
excess of $80,000. 

11. Applicant proposes a staff of 23 persons. The pro¬ 
gram staff includes a program director, a Catalina special 
events director, a mainland special events director, tw T o 
announcers and news editor, a farm director and a women’s 
director. The engineering staff will include a chief engi¬ 
neer and four technicians. Mr. Poole expects to personally 
participate in the operation of the station and is arrang¬ 
ing his affairs so that he can do so. During the first year 
of operation, he expects to devote fully 80% of his business 
time to the station. 

12. The proposed station would operate as an independ¬ 
ent, non-network station. However, if it is possible for 
the station to carry major league baseball broadcasts from 
net'work sources, it vrould do so. A typical program sched¬ 
ule for this daytime only station, based upon twelve-hour 
operation, indicates that programs of the following types 

w r ould be broadcast, in the amounts indicated: enter- 
114 tainment, 59.8% ; religious, 5%; agricultural, 4.2% ; 

educational, 3.9% ; news, 14.3%; discussion, 3.9% and 
talks, 8.9%. Programs would be from the following sources: 
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recorded commercial, 37.8%; recorded sustaining, 16.1%; 
wire commercial, 12.5%; wire sustaining, 3.3%; live com¬ 
mercial, 9.8% and live sustaining, 20.5%. Under this plan 
of operation 60.1% of the station’s time would be devoted 
to commercial programs and 440 commercial and 84 non¬ 
commercial spot announcements would be broadcast week¬ 
ly. Although the station is not expected to exceed 60% 
commercial during the first year of operation, it is believed 
that additional commercial time may be sold in subsequent 
years, but, as a matter of policy, this would not exceed 75% 
of the station’s broadcast time. The proposed station will 
subscribe to the Associated Program Service and World 
Broadcasting System transcription libraries and will re¬ 
ceive its news from United and U. S. Weather Bureau news 
services. 

13. The applicant proposes to program the station so as 
to meet the needs not only of Avalon, but of the entire 
Southern California coast area which would be served and, 
in particular, the substantial interest in marine activities 
there. Each day, Monday through Friday, there will be 
a program entitled, “Californians Afloat,” dealing with 
marine activities, to be followed by another 15-minute pro¬ 
gram dealing with outdoor sports activities, including hunt¬ 
ing and fishing. Each day at noon there will be a 15-minute 
program in the dock area of Avalon, welcoming tourists 
upon their arrival at Catalina. In addition there would be 
frequent programs of weather news and information to be 
obtained from the U. S. Weather Bureau. In preparing 
the program schedule applicant contacted representatives 
of most of the organizations in Avalon, as well as a num¬ 
ber of other organizations in Southern California to offer 
sustaining time on the proposed station. Among the pro¬ 
grams proposed to be offered are the following: a 10-minute 
morning program, Monday through Saturday, in coopera¬ 
tion with the United States Emplyoment Service dealing 
with the availability of jobs; a daily 15-minute morning 
and a 15-minute noontime agricultural program; daily pro- 
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grams for women, for children and in cooperation with the 
school systems of Southern California; a daily, Monday 
through Friday, “Language School of the Air” program; 
a 30-minute daily program dealing with Pan-American af¬ 
fairs, and a daily program for military reserve organiza¬ 
tions, veterans groups and other governmental bodies. On 
Sunday there will be various religious programs including 
a program of news from the churches, broadcasts of ser¬ 
mons directly from the churches and Sunday school pro¬ 
grams. On Sunday too, the program schedule provides for 
an hour program of operatic music and an hour program of 
classical symphonic music. The Sunday schedule also in¬ 
cludes a 45-minute students forum program for the 
115 discussion of controversial issues. Provision has 
been made in the program schedule for programs on 
behalf of the Four-H clubs, Boy Scouts, civic groups, gar¬ 
den clubs, and for a daily program of news of the United 
Nations. In addition, coverage will be provided for many 
special events which occur in the Southern California area. 
The applicant expects to utilize such talent as is available 
in Avalon and will also attempt to use the considerable 
amount of professional talent which comes to the Island to 
appear at the various hotels and resort places. Under the 
program schedule proposed, 57.4% of the station’s time will 
consist of programs originating at the main studio in Ava¬ 
lon and the balance would originate either at the auxiliary 
studio in Los Angeles or alternately from both studios. 

Conclusions 

1. The applicants, Gomer Cool, et al, d/b as Angelus 
Broadcasting Company and P. A. Palmer, tr/as Newport 
Harbor Broadcasting Company, having failed to appear 
at the proceeding and offer evidence in support of their 
applications, must be deemed in default and their applica¬ 
tions herein must be denied. There remains for considera¬ 
tion, therefore, only the application of John H. Poole, d/b 
as El Dia Broadcasting Company for authorization to con- 
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struct a new station at Avalon, California, to operate on 
740 kc, with 10 kw power, daytime only. 

2. The applicant, John H. Poole, is financially, technically 
and otherwise qualified to construct and operate his pro¬ 
posed station at Avalon, California. 5 In reaching this con¬ 
clusion, consideration has been given to the provisions of 
Section 3.35 of the Commission’s Rules and Regulations 
under which no license may be granted to any person for a 
standard broadcast station, where such station renders, or 
would render primary service to a substantial portion of 
the primary service area of another broadcast station owned 
by the same person. Since the proposed Avalon station 
would serve all of the area and population presently served 
by Station KALI, Pasadena, California, which is licensed 
to Mr. Poole, clearly the provisions of this section of the 
Commission’s Rules would be applicable. However, Mr. 
Poole has indicated upon the record his in intention to dis¬ 
pose of Station KALI in the event his application herein 

is granted, and has further indicated his willingness 
116 to accept a grant herein upon the express condition 

that he divest himself of ownership of Station KALI 
before the proposed station begins program tests. Accord¬ 
ingly, it would appear that since Mr. Poole would not simul¬ 
taneously be operating two stations in the same area, and 
if a grant herein is specifically conditioned upon Mr. Poole’s 
divesting himself of all interest in Station KALI, the pro¬ 
visions of Section 3.35 of the Commission’s Rules would 
not be a bar to a grant of the application herein. (See City 
of Sebring, Florida, 3 Pike & Fischer, R.R. 710). 

3. At the present time there is no standard broadcast 
station in Avalon or on Santa Catalina Island, on which it 
is located. A grant of the application herein, therefore, 
would provide a first medium of local self-expression to this 
important tourist center as well as providing a new and 
additional service to a wide area along the Southern Cali¬ 
fornia coast. The applicant’s program proposals appear 


3 See Footnote 1, supra, relative to the legal qualifications of Mr. Poole. 
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to be designed to meet the needs and interests of these areas 
and populations. The proposal would not cause objection¬ 
able interference to any existing or proposed station, but 
it would suffer minor objectionable interference from Sta¬ 
tion KCBS, San Francisco. However, since the proposal 
would serve some 3,176,202 persons, and the ratio of the 
population which would not gain service to the population 
which would be served is less than 1%, this interference is 
no impediment to a grant of the application herein. The 
equipment proposed to be installed is generally of approved 
types, except that the 10 kw transmitter proposed has not 
yet received final approval by the Commission. However, 
the applicant has indicated that if this transmitter does 
not receive complete approval by the Commission, he would 
install another transmitter of approved type. In all other 
respects, the proposal conforms to the Commission’s Rules 
and Standards of Good Engineering Practice. 

4. In view of the foregoing, it is concluded that the public 
interest, convenience and necessity would be served by a 
grant of the application herein. 

Order 

It Is Ordered, This 12th day of April, 1951, that the ap¬ 
plication herein of John H. Poole, d/b as El Dia Broadcast¬ 
ing Company, Avalon, California, is hereby granted, and 
the applications of Gomer Cool, et al, d/b as Angelus 
Broadcasting Company and P. A. Palmer, tr/as Newport 
Harbor Broadcasting Company, are hereby denied. The 
grant to John H. Poole is subject to the following con¬ 
ditions : 

117 1. That the applicant, John H. Poole, divest himself 

of any interest, direct or indirect, in Station KALI, 
Pasadena, California, as of a date prior to the com¬ 
mencement of program tests on the station authorized 
herein. 

2. That unless the applicant installs a transmitter of ap¬ 
proved type, he shall submit measurements to show 
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that the proposed transmitter complies with the re¬ 
quirements of Section 3.46 of the Commission’s Rules 
and Regulations. 

3. That the applicant take whatever steps may be nec¬ 
essary to suppress the second harmonic radiation to 
a value where objectionable interference will not re¬ 
sult to Station KVOE, Santa Ana, California. 

4. That a properly designed phase monitor be installed 
in the transmitter room as a means of continuously 
and correctly indicating the amplitude and phase of 
currents in the several elements of the directional an¬ 
tenna system. 

5. That field measuring equipment be available at all 
times, and after commencement of operation, the field 
intensity at each of the monitoring points be measured 
at least once every seven days and an appropriate rec¬ 
ord kept of all measurements so made. 

6. That in addition to the required proof of performance 
on the directional antenna system, a complete non-di- 
rectional proof of performance be made and submitted 
to the Commission before program tests are authorized. 

7. That the painting and lighting of the antennas shall be 
in accordance with the Commission’s obstruction mark¬ 
ing specification B-6-17. 

Federal Communications Commission 

T. J. Slowie 
Secretary 

Released: April 13,1951 
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other form will thereafter, in its entirety, be open to the 
public. 

F. Thia application must be executed by applicant, if an in¬ 
dividual; by a partner of applicant, if a partnership; by an 
officer of applicant, if a corporation or association; or by 
attorney of applicant only under conditicna ahown in Section 
1.303, ikilea Relating to Organisaticn and Practice and Proce¬ 
dure, in which event satisfactory evidence of disability of 
applicant or hia absence from the Continental United State* 
and authority of attorney to act must be submitted with ap¬ 
plication. 

G. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL 
PARAGRAPHS ARE FULLY ANSWERED. IF ANY PORTIONS OF THE 
APPLICATION ARE NOT APPLICABLE, SPECIFICALLY SO STATE. DE- 
FECTIVE OR INCOMPLETE APPLICATIONS MAY BE RETURNED WITHOUT 
CONSIDERATION. 



Construction permit covered by thia application 

- .7164 - — 


2 j _ 

File number 



April II, 1411 


atfu&Iofc 1 ct 

May 14, 1752 


Is the station now ia satisfactory 
operating condition and ready for 
regular operation? If not, explain 

Ya. (3 

No □ 

| PROGRAM DATA 1 

3. Has applicant any contract, 
arrangeaMnt, or understanding, 
expreiaod or implied, with a network 
organization for tha broadcasting of 

Ya. Q 

No [5 

network programs? 




Cbes applicant, in tha event this Yea □ No ca 

application is granted, propose to 
broadcast network programs? 

If network programs are to be broadcast, atate aa Exhibit 
No. arrangenents under which they are to be obtained 

and attach copies of any contractual arrangement which may 
have been mede. If the arrangement is based on an oral under¬ 
standing, a written statement of the arrangement should be 
submitted. 


j FINANCIAL DATA j 

S 4. Give actual coata of making installation for which construction was authorised •* 

fe Transmitter proper 

W including tuba* 

Antenna system, including 
antenna-ground system, 
coupling equipment, 
transmission lin* 

• 40.32S.W7 

Frequency and 
moAilation monitors 

Studio technical 
equipment, microphone, 
transcription equipment, etc. 

t 21,047.14 

\ 

<1243.00 

< 20,004.14 

Acquiring land 

$ leased 

Acquiring or constructing 
buildings 

< 74.277.17 

Other items, 
atat* nature 

(See Exhibit 1) 

< 24.003.34 

Total 

»222.702.01 


**McK*ana It Wilkinson, 1021 Connecticut Av*,,N.W., Washington. D.C 


/ 


dS3i> ~ / 


CTT 

Ca? 


Excerpts from Application of John II, Poole 
for Broadcast Station License, May lo, 1D52 
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FCC Form 302 Section I, Page 2 

FINANCIAL DATA (Continued) __ 

5. (•) Attach a detailed balance sheet, as at the completion date* the authorized construction, showing applicant's financial 

position as ExhiLit No. 2 . (b> If the actual cost of construction materially exceeds the original estimated cost of con¬ 

struction, attach as Exhibit No. j • detailed statement showing the plan used to finance such construction. (If applicant 
is licensee of a broadcast station having on file with the Contnission an Annual Financial Report (FCC Form 324) showing its fi¬ 
nancial position within the past 12 months and the request in this application is for a change in existing facilities, these 
exhibits need not be supplied provided that no substantial reduction in financial position has occurred.) 

6. State changes, if any, in capitalization, and report any contracts affecting ownership no* shown in the application for con¬ 
struction permit. (If none, so atate) 

None 


7. Apart from the apparatus constructed, have all the terms, conditions, and 
obligations set fortn in the above-described application for construction permit 
been fully met’ II "No", state exceptions. 


Yes [JC] No Q 


The applicant waives any claim to the use of any particular frequency or of the ether as against the regulatory power of the 
United States because of the previous use of the same, whether by license or otherwise, and requests a station license in accor¬ 
dance with this application. (See Section 304 of the Comnunications Act of 1934) 

Tbe applicant represents that this application is not filed for the purpose of impeding, obstruction, or delaying determination 
on any other application with which it may be in conflict. 

All the statements made in the application and attached exhibits are considered material representations, and all the exhibits 
are a material part hereof and are incorporated herein as if set out in full in the application. 

The applicant, or the undersigned on the applicant’s behalf, states that he has endeavored to supply full and correct informa¬ 
tion as to all matters which are relevant to this application and that he has done so as to all matters within hia own knowledge. 


Dated this. 


.day of. 


. 1 * 2 . 




icant). 


Subscribed and sworn to before 


Title 


day of. 


. 1952 - 


(Notary public’s seal imist be affixed where the 
law of jurisdiction requires, otherwise state 
the law does not require seal.) 

My comnission expires. 
EXHIBITS furnished as required by this form: 


■\ Notary Public V' 

In and for the County of Lot Angeles, 
State of Caiiforn ia 


Section and Para. 

Name of officer or employee (1) by whom or (2) under 

No. of Form 

whose direction exhibit was prepared (show which) 

Section 1 

John H. Poole (2) 

#4 


Section 1 

John H. Poole (2) 

#5 


Section 1 

John H. Pools (2) 

#5 



Official title 


Owner 


Owner 


Owner 
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Broadcast Application 1 

LICENSE APPLICATION ENGINEERING DATA 
STANDARD BROADCAST 

1. Purpose of authorisation applied for: 
(Indicat. by check mark) 

*. D Station license 

B. O Direct measurement of poerar 


FEDERAL COMMUNICATIONS COMMISSION 
Nana of applicant 

OOHM POOLE BROADCAST I NO COMPANY 


Section II-A 


Answer Paragraphs 
All 

(2. 3. 4, 6, 9) 


4. Operating constants: (If directional systea, give current 
at point of resistance Measurement.) _ • _ 

RF canon point or antenna RF cowmen point or antenna 
current without aodulation current without modulation 
for night power in amperes for day power in amperes 


2.Facilities authorized in construction pernit 


Frequency 

740 KO 

Tran wait tar make 

Oatks 


Call letters 

KBit 

I Type No. 


File No. of Construction 
permit 

KIP 5794 

Power in kilowatts 


NOME 

Actual measured antenna or 
coanton point resiatance (in 


11.0 _ 

Actual measured antenna or 
ccmmon point reactance (in 


ohms) at operating frequency ohme) at operating frequency 


Night _*_ 

Last radio sti 


BC-10S 


Location of transmitter 
State 

CALIFORNIA 

City or Town 

Avalon 


Night. 


Total unmodulated 
plate current 

NONK 


_ »»y_-0- 

Plate voltage 


LOS A Hi CHS 

Street and nuaber 

- airport roao 


Geographical coordinates of antenna _ 

North West 

Latitude Longitude 

ee o m ' «ik « 1 ho 


Location of wain studio 
State 

CALIFORNIA 

City or Town 

Avalon 


County 

Los Anqcleb 

Street and number 

- airport Roao 


Night _ NONg _ 

...■ *?. 2 .a s . .La 

Operation of last radio fre- A □ 

quency amplifier stage (See g <—« 

Section 8 Standards of Good l—I 

Engineering Practice Concerning [“”1 

Standard Broadcast Stations) ^ 

Manufacturer's recommended operat¬ 
ing efficiency for the last radio | 

frequency amplifier stage in percent. 

Tubes; 

Make Type 

ElTEL-UcCULLOUGH, INC $X2500F3 

Is inverse feedback utilised? Yea ^ 

If *Yes", to what value of feedback 
power is transmitter adjusted (in d.b.) 


c 0 

D □ 


oo% 


Number 

2 


3. Description of sntenna system _ power is transmitter adjust* 

(If directional antenna is used, the information requested below -—-— 

should be given for each element of the array. Use separate Efficiency of the last radio 
sheets if necessary. Height figures should not include obstruct frequency amplifier atage 
tion lighting.) as now adjusted (use formula 


Type radiator 

VERTICAL^ UNIFORM 
CR0S8CCTION, GUYED, 

INSULATCP- 

Overall height in feet above 
ground. 

285* 

Is antenna shunt excited? 


Height in feet of complete 
radiatcr above base insulator, 
or above base if grounded. 


If antenna is either top 
loaded or sectionalized, 
describe fully as Exhibit 
No. 

NONE 

B No □ 


as now adjusted (use formula I ,R. (100)%) ^ 

w 3#7 * 

5. Meters, currents, and phases for directional operation 


Manufacturer's name 
and type 


Full scale 
reading 


Plate voltmeter ,7 


Plate ammeter _ WCSTINQHQUSC S AMP« 

Antenna amneter RE3TINGHOU8C RT*3i 20 AMPS 


If so, 

Give length of alant wire feed in feet_ 

Height of connection to tower above earth in feet_ 

Distance from coupling apparatus to tower in feet_ 

_ 

Ii not fully described above, give further details and dimen¬ 
sions including any high frequency antennas mounted on tower 
^ and associated isolation circuits as Exhibit No. 

Details and dimensions of ground system: (Attach sketch as 
Exhibit No. If necessary for complete description) 

120 RA0IAL8 333 FEET LONG UNDER EACH 
ELEMENT, PLUS 120 RADIALS 50 FEET LONG 


Phase reading 
in degrees 

Antenna base 
current 

Night 

♦ 

Day 

54,6° 

Night 

Day 

9.7 


0° 


11.75 


-B9° 


10.4 














of antenna current 


Tower 
i 1_ 

* Z — 
n _ 

*\ _ 


Manufacturer and type of phase monitor used in taking above 
readings: 

_ Andrew moo cl 40 c 

Describe equipment used for remote indication of antenna cur¬ 
rents (phase monitor or other method) 

WESTON MODEL 003 RF METERS CONNECTED 
TO SAMPLING LOOPS THROUGH TRANSFER 
SWITCHES _ 


Broadcast Application 

STANDARD BROADCAST ENGINEERING DATA 

Section II-A, Page 2 

Antenna resistance 

measurement 


Attach as Exhibit No. 

the following: ncft(| T q ATTAOHED STATEMENT 



a. Qualification* of engineers taking measurements 

b. Schematic diagram shewing clearly all components of 
coupling circuit, point of resistance imasureirent, 
location of antenna arweter, connections to and 
characteristics of all tewer lighting isolation 
circuits, static drains, and any other fixtures, 
lines, etc., connected to or supported by the an¬ 
tenna, including high frequency antennas and asso¬ 
ciated circuits 

c. Full description of method used to sake measure¬ 
ments 


d. Manufacturer's name of each calibrated instrument used 
and manufacturer*s rated accuracy 

e. Date, accuracy, and by whoa each instrument mas last 
calibrated 

f. Table of complete data taken 

g. The graoh drawn of 10 to 12 readings in a band SO to 60 
kilocycles wride with the operating frequency near the 
center 


(Federal Coonunicationa Commission Standarda of Good Engineering Practice, containing data and methods of measurement of resis¬ 
tance of a broadcasting station antenna, ia reccenended for reference.) 


9, Description of frequency monitor 


Type TTo!- 

1181 «A 


By what method and hoe often mill regular checks of the cali- 
bration of the frequency monitor be repeated? j n 

ONCE EACH SEEK WITH EXTERNAL CoSufSci a[ C C P 
MCAflURlhtt-flEfltflCC 


■Rair 

GENERAL RAO 10 COMPANY 


Gira the following data on the c alibr 
Date I Time ana Zone 




Imay gs 1982 


etion of tha fre q uency monitor during the teating of the above equipment: 


Alii a Ay 


111 IT AM 


TftT RADIO MEASUMUE H TA-ClLs #2 


Name of external 
checking agency CRYSTAL 

HiL-flAaifl.MEASUREMENTS C Qjil 


frequency meaaured by 
external agency 

730,00*. a 




Monitor reading, 
high or lorn 

a»4- c *» MioJ 




"^•"^'"^'•t^reapaTtrTT^nyTdoea^lie^pparatua'Tonatructed”™" 

differ from that deacribed in the applicaticm for construc¬ 
tion permit or in the permit? 

0HAN4C IN QROUNO SYSTEM DY SUBSTITUTION 
OP 120 RADIAL,50* LONQ POR ORIGINALLY 
SPEOIPIIO 100* X 100* EXPANDED METAL 
SHOONO SCREEN 


8. Deacription of modulation monitor 


Make 

GENERAL RAO 10 COMPANY 


Type No. 

1931 -A 


9. Give method of varying power to compensate for variation of 
line voltage. 


OUTPUT OOUPLING CONTROL 


I certify that I am tha Technical Director, Chief Engineer or Consulting Engineer for the applicant of the radio station for 
Miich this application ia aubautted and that I have examined the foregoing statement of technical information and that it ia 
true to the beat of my knowledge and belief. (This signature may be emitted provided the engineer’s original signed report of the 
data from which the infonaetion contained herein has bean obtained is attached hereto.,) k 






C * 


A 


Tech n ical Di rec tor, Otimf Engineer or Con suiting'Engineer 


Date. 


itA3L9» IQflgL 


/ oc> 


; y- 


cn 

CD 
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149 John Poole Broadcasting Company 

KBIG (cp) 

Avalon, California 
740 kc — 10 kw — da — day 
PROOF OF PERFORMANCE. 

General: 

The John Poole Broadcasting Company was granted a 
construction permit under File Number BP-7569 and 
BMP-5734 to construct a new standard broadcast station 
at Avalon, California. This grant authorized the use of 
740 kc during daytime hours, with a power of 10,000 watts 
and a three element directive array. 

The firm of George P. Adair was employed to adjust the 
directional pattern in accordance wdth the radiation limits 
specified in the construction permit. 

Field Measurements: 

Condition No. 6 of the construction permit required that 
a complete non-directional proof of performance be made 
and submitted to the Commission. 

Non-directional radial measurements have been made 
using the northwest element No. 2 with a power of 5,000 
watts. Towers No. 1 and 3 were open at the base during 
the non-directional proof. 

Measurements were made along 8 radials, four of which 
are specified in the construction permit. These measure¬ 
ments, made in accordance with the Standards of 

150 Good Engineering Practice, have been plotted on 
graphs incorporated in this report. 

The location of all points measured on land was deter¬ 
mined by use of a large scale topographic map published 
by the War Department, Corps of Engineers, U. S. Army. 
The location of all points measured on water was deter¬ 
mined by use of the Catalina area Navigational Chart, 
using dead reckoning and RDF positioning. Wooden 
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boats, having no effect on the measured field, were used to 
measure the water radials. Maps showing the location of 
all measured points are incorporated in this report. 

The non-directional proof, with the exception of land 
portion of the N 115 °E radial was made under the direction 
of Mr. Jay Tapp, an experienced engineer whose qualifi¬ 
cations are known to the Commission. The directional 
measurements shown in this report, with the exception of 
the land portion of the N 115°E radial, part of the N 240°E 
and N 325°E radials, were also made under Mr. Tapp’s 
supervision. The writer made those measurements stated 
in connection with these exceptions. 

Array Adjustment: 

The operating parameters of this array are such that 
elements No. 2 and 3 operating without No. 1 will combine 
to produce a cardioid radiation pattern with the null in the 
direction of N 300°E. The initial stage of the adjustment 
consisted of setting this cardioid pattern. Power 
151 was then fed into element No. 1 which was adjusted 
to produce the pattern specified in the construction 
permit. 

Before the full radial proof was begun with directional 
operation, the writer made a skeleton run of the four 
specified radials to obtain additional proof of the 
adjustment. 

Analysis of Measurements: 

The non-directional proof indicates the effect of the 
rugged terrain of Catalina Island and the effect of the 
abrupt change in ground conductivity at the shore line. 
These two factors combine to produce reflections resulting 
in some abnormal fields in all measured directions. At the 
points where abnormal fields occurred, it was found that the 
measured intensity was extremely sensitive to the exact 
position of the field meter. 
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In analyzing the radials, those points not sensitive to 
the exact position of the field meter were used, with very 
little weight given to sensitive points. 

Common Point Impedance Measurement: 

Table II and Figure 3B incorporated in this report show 
the common point impedance values. 

Figure 3B contains a block diagram of the bridge method 
used in making these measurements. 

152 The frequency of the signal generator was set at 
740 kc by beating with the transmitter exciter. The 
other measured frequencies were set by comparison 
with a BC-221 crystal calibrated frequency meter. The 
accuracy of the RF bridge was checked by measurement 
of precision components. 

********** 

203 Letter to F.C.C. from James A. McKenna, Jr., 

May 16, 1952 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D.C. 

Dear Mr. Slowie: 

The application of John H. Poole tr/as John Poole 
Broadcasting Company for license to cover his construc¬ 
tion permit for Station KBIG, Avalon, Santa Catalina 
Island, was tendered for filing this date. The said appli¬ 
cant hereby requests authority to make program tests 
immediately. 

Very truly yours, 

James A. McKenna, Jr. 
James A. McKenna, Jr. 

********** 
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205 Wire io John Poole from FCC, May 26, 1952 

May 26, 1952 

John Poole Broadcasting Company 
Radio Station KBIG 
1109 Security Building 
Long Beach, California 

Relet attorney 16. Authority granted conduct program 
tests accordance Section 3.168 Rules and Permit BMP- 
5734. Common point current 11.0 amperes. Further action 
license application withheld pending submission additional 
non-directional measurements within one mile of antenna 
system and analysis all measurements accordance Commis¬ 
sion standards. Letter in regard to monitoring point for 
20 degree radial follows. 

T. J. Slowie, Secretary 
Federal Communications Commission 

• •••*••••• 

207 Letter io FCC from James A. McKenna, Jr., 

August 13, 1952 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D.C. 

Dear Mr. Slowie: 

The John Poole Broadcasting Company has filed with 
the Commission a proof of performance report on the ad¬ 
justment of the directive array granted to Station KBIG, 
Avalon, California, under file number BMP-5734. The 
Commission’s Engineering Department, upon examining 
the report, has indicated that additional measurements at 
points closer than the 0.7 mile point should be filed and 
that a new monitor point on the 20° radial should be 
located. 

The additional close-in measurements have been made 
and a new monitor point on the 20° radial has been se- 
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lected. KBIG desires to make additional check readings 
on this monitor point. When these readings have been 
made, the additional data requested by the Commission 
will be filed. In the meantime, the Commission is respect¬ 
fully requested to withhold action on the application for 
license. 

Very truly yours, 

James A. McKenna, Jr., 
James A. McKenna, Jr. 

208 Wire to John Poole from. FCC, August 20, 1952 

August 20, 1952 

John H. Poole Broadcasting Company 
Radio Station KBIG 
1109 Security Building 
Long Beach, California 

Relet atty. 13. Action license application will be withheld 
additional 30 days from June 25 pending receipt informa¬ 
tion accordance Comlet May 29. 

T. J. Slowie, Secretary 
Federal Communications Commission 

209 Wire to John Poole from FCC, August 21, 1952 

August 21, 1952 

John M. Poole Broadcasting Company 
Radio Station KBIG 
1109 Security Building 
Long Beach, California 

Correction. This supersedes Comtel August 20. Action 
license application will be withheld additional 30 days from 
August 25 pending receipt information accordance Comlet 
May 29. 

T. J. Slowie, Secretary 
Federal Communications Commission 

• • • • # • • • * • 
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210 Letter to FCC and Supplemental Proof of Per¬ 
formance from John Poole, September 25, 1952 

(Exhibits—Figures and Tables—Omitted in Printing) 
Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D.C. 

Dear Mr. Slowie: 

John Poole Broadcasting Co., permittee of Station 
KBIG, Avalon, California, submits herewith in triplicate* 
supplemental proof of performance data requested by the 
Commission in its telegram of May 26 and its letter of 
May 29, 1952. The time for filing this material was ex¬ 
tended to September 25, 1952 by subsequent letters of the 
Commission. 

Counsel for Station KMPC, Los Angeles, desires 30 days 
in which to examine this supplemental data and requests 
that no final action be taken on KBIG’s pending license 
application prior to October 24, 1952. We accede to that 
request. 

If there are any questions with respect to this matter, 
kindly communicate directly with this office. 

Very truly yours, 

James A. McKenna, Jr. 

James A. McKenna, Jr. 

cc: Mr. Fred Albertson 


*###••••*• 

212 John Poole Broadcasting Company 

KBIG 

Avalon, California 

Supplemental Proof of Performance 

740 KC—10 KW—DA—Day 

On May 16, 1952, the John Poole Broadcasting Company 
filed with the Commission a proof of performance report 
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on the adjustment of the directive array granted to KBIG 
under File Number BMP-5734. 

The Commission’s Engineering Department, upon exami- 
ing the report, has indicated that additional nondirectional 
measurements at points closer than the 0.7 mile point 
should be filed. 

These measurements were made, upon the writer’s re¬ 
quest, on May 24-25, 1952 under the personal supervision 
of Mr. Jay Tapp, an experienced consulting engineer 
whose qualifications are well known to the Commission. 

A tabulation of the measured values is attached as Table 
1A. 

The radial graphs shown in the original report have been 
redrawn and are resubmitted with this statement. The 
tabulations of the measured points, incorporated in the 
original report, are not resubmitted. These graphs show 
the measured values tabulated in Table 1A. 

These new measurements do not alter in any respect 
213 the horizontal pattern shown in Figure 1A which 
complies with the KBIG construction permit. 

Monitor point radial A, N 20° E. 

In the KBIG Proof of Performance report filed May 16, 
1952, the monitor point specified for the 20° radial was off 
the radial and has been relocated. The new point is on the 
20° radial at a distance of 0.4 miles from the transmitter. 
This point has been selected since it is the most stable 
point which can be reached for weekly checks without ex¬ 
treme difficulties. The land points on this radial are 
reached only on foot since there are no roads in the area. 

The point is reached as follows: From the driveway lead¬ 
ing to the KBIG transmitter building proceed northwest 
on the airport road for approximately 1100 feet. From 
this point w^alk down ridge to the northeast for approxi¬ 
mately S00 feet to the monitor point. The exact point is 
at the 4" x 4" wooded post painted brown shown on the 
photograph attached to this statement. The measured field 
at this point for directional operation is 1300 mv/m for a 
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radiated field of 640 mv/m. The measured field at this 
point should not exceed 1470 mv/m. This point is Monitor 
Point No. 1 and is located 0.4 miles from the transmitter. 

Robert E. Ritch 
Robert E. Ritch 

**•**••**• 

228 Wire to John Poole from FCC. September 26, 1952 

September 26,1952 

John M. Poole Broadcasting Company- 
Radio Station KBIG 
1109 Security Building 
Long Beach, California 

Relet attorney 25. Action license application withheld ad¬ 
ditional 30 days pending examination data received Sep¬ 
tember 25. 

T. J. Slowie, Secretary 
Federal Communications Commission 

«*••*••••• 

229 Letter to FCC from Attorney for Station KMPC 

and Engineering Statement, October 24, 1952 

(Exhibits—Figures and Tables—Omitted in Printing) 

Federal Communications Commission 
Washington 25, D. C. 

Re: File No. BMP 5734 

Gentlemen: 

There is an application now pending before the Commis¬ 
sion filed by John Poole Broadcasting Company for station 
license to cover the above-numbered construction permit 
of Radio Station KBIG, Avalon, California, operating on 
the frequency of 740 kilocycles with power of 10 kilowatts 
employing a directional antenna during daytime hours 
only. 

KMPC, The Station of the Stars, Inc., is the licensee of 
Radio Station KMPC, Los Angeles, California, operating 
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on the frequency of 710 kilocycles, with power of 50 kilo¬ 
watts during daytime hours and 10 kilowatts during night¬ 
time hours, employing a directional antenna during night¬ 
time hours only. 

At the time John Poole Broadcasting Company applied 
for a construction permit, specifying the facilities that the 
pending application for station license seeks to cover, it 
realized a possible problem might exist with respect to the 
overlap of the proposed KBIG 25 millovolt per meter con¬ 
tour and 25 millovolt per meter contour of Radio Station 
KMPC. 

KMPC, The Station of the Stars, Inc., has caused an 
engineering study to be made of the possible overlap of 
the respective 25 millovolt per meter contours by the firm 
of A. Earl Cullum, Jr. Attached is an affidavit, prepared 
by D. A. Peterson, of the office of A. Earl Cullum, Jr., 
showing that the operation of Radio Station KBIG results 
in an overlap of the 25 millovolt per meter contours of 
KMPC and the 25 millovolt per meter contour of 
230 Radio Station KBIG. The affidavit further states 
that studies made by the radio consultants for Radio 
Station KMPC indicate that adjustments can be made in 
the directional antenna system of Radio Station KBIG so 
as to reduce the radiation in the direction of overlap and 
thus comply with the rules and standards of the Federal 
Communications Commission. 

On behalf of KMPC, The Station of the Stars, Inc., it is 
therefore requested that the pending application of John 
Poole Broadcasting Company for license to cover the 
above-numbered construction permit he designated for 
hearing pursuant to the provisions of Section 1.385(c) of 
the Commission’s Rules and Regulations, and that KMPC 
be named as a party to the hearing as provided in Section 
1.387(b)(1) of the Commission’s Rules and Regulations; 
or in the alternative that the Commission require John 
Poole Broadcasting Company to make adjustments in its 
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directional antenna system so as to eliminate the overlap 
between the respective 25 millovolt per meter contours. 

Very truly yours, 

Francis X. McDonough 

end 

cc with end 

James A. McKenna, Jr., Esquire 
McKenna & Wilkinson 
Washington, D. C. 


231 Engineering Statement of the Firm of A. Earl Cul- 
lum, Jr., Consulting Radio Engineers, Regarding the 
Overlap of 25-mv/m Contours Between Radio Sta¬ 
tions KMPC, Los Angeles, California, and KBIG-, 
Avalon, California 

***** 

I, D. A. Peterson, am a radio engineer associated with 
the firm of A. Earl Cullum, Jr., Consulting Radio Engi¬ 
neers, with offices located in Dallas, Texas. I graduated 
from the Engineering School of Southern Methodist Uni¬ 
versity in 1934 with a Bachelor of Science Degree in Elec¬ 
trical Engineering. My experience includes almost contin¬ 
uous employment by broadcast stations since 1933. Since 
1940, I have been a partner in the firm of A. Earl Cullum, 
Jr. 

This firm has been employed by the Station of the 
Stars, Inc., licensee of Radio Station KMPC, Los Angeles, 
California, to study the overlap of 25-mv/m contours be¬ 
tween Radio Stations KMPC, Los Angeles, California, and 
KBIG, Avalon, California. 

Operating Conditions 

The Station of the Stars, Inc., is authorized to operate 
Radio Station KMPC on the 710-kc channel with 50 kilo¬ 
watts of power during daytime hours and 10 kilow’atts of 
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power during nighttime hours, using a directional antenna 
during nighttime hours, File BZ-3400. 

John Poole Broadcasting Company holds a construction 
permit for a new standard broadcast station, KBIG, to be 
operated in Avalon, California, on the 740-kc channel with 
10 kilowatts of power and a directional antenna during 
daytime hours only, File BMP-5734. At the present time, 
John Poole Broadcasting Company has an application for 
license pending before the Federal Communications Com¬ 
mission, and KBIG is operating on program tests. I have 
studied the proof-of-performance data filed with the John 
Poole Broadcasting Company application for license and 
the supplemental proof-of-performance data subsequently 
filed up to and including September 25, 1952. 

Overlap of 25 MV/M Contours 

The Standards of Good Engineering Practice Concern¬ 
ing Standard Broadcast Stations provide . . no station 
will be licensed for operation with less than 40 kc separa¬ 
tion from another station, if the area enclosed by the 
25-mv/m groundwave contours of the two stations over¬ 
lap”. John Poole Broadcasting Company recognized the 
problem which would exist in connection with this provi¬ 
sion and stated in the application for construction permit 
in file BP-7569 that the possibility of overlap between the 
proposed 25-mv/m contour and the 25-mv/m contour of 
KMPC had been thoroughly investigated. An exhibit was 
submitted with the supplemental proof-of-performance, 
which purports to show the location of the KBIG and 
KMPC 25-mv/m contours. That exhibit was prepared ap¬ 
parently on the basis of the KBIG proof-of-performance 
radial measurements in the azimuth directions 20°, 45°, 
90°, 115°, 155°, 240°, 310°, and 325°. 

232 In order to further investigate the possibility of 
overlap of the KBIG and KMPC 25-mv/m contours, 
additional field intensity measurements have been made in 
the area between stations KMPC and KBIG. These meas- 


* 
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urements were made under the direction of this firm by 
Mr. Mai Mobley, Jr., a person known to me to be qualified 
to carry out such work. The measurements were made with 
an RCA Type WX-2B field intensity meter, serial Number 
692, last calibrated on January 22, 1952, by the Clarke 
Instrument Division. 

Figures Attached 

The following attached figures prepared under my direc¬ 
tion show details regarding the field intensity measure¬ 
ments : 

Figure 1: Graph, data and map for KMPC radial N 
151° E. 

Figure 2: Graph, data and map for WMPC radial N 
163° E. 

Figure 3: Graph, data and maps for KBIG radial N 
13° E. 

Figure 4: Graph, data and maps for KBIG radial N 
26° E. 

Figure 5: Qualifications of engineer. 

Copies of these figures have been supplied to the appli¬ 
cant, the attorneys, and the engineers for John Poole 
Broadcasting Company. 

Findings 

The KMPC radial in the direction N 151° E and the 
KBIG radial in the direction N 26° E cross in the eastern 
portion of Long Beach. Measurements show that KMPC 
has a signal intensity of 32 mv/m in this area and that 
KBIG has a signal intensity of 31 mv/m in this area. It 
can thus be seen that the 25-mv/m contours overlap in this 
area. 

The KMPC radial in the direction N 163° E and the 
KBIG radial in the direction N 13° E cross in the vicinity of 
Wilmington. Measurements show that KMPC has a signal 
intensity of 29 mv/m in this area and that KBIG has a 
signal intensity of 29 mv/m in this area. It can thus be 
seen that the 25-mv/m contours overlap in this area. 
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From these measurements it can also be seen that the 
25-mv/m contours overlap not only in the vicinity of Wil¬ 
mington and Long Beach, but that the overlap exists over 
an extended area inland and out to sea. 

Conclusions 

The 25-mv/m contours of KBIG overlaps the 25-mv/m 
contour of KMPC, thus the operation of KBIG does not 
comply with the Buies and Standards of the Federal Com¬ 
munications Commission. Studies indicate that the KBIG 
directional antenna system can be adjusted so as to reduce 
the radiation in the directions of overlap and thus achieve 
compliance with the Rules and Standards of the Federal 
Communications Commission. 

A. Earl Cullum, Jr. 

Consulting Radio Engineers 

By D. A. Peterson 
D. A. Peterson 

Subscribed and sworn to before me 
this 14th day of October, 1952. 

E. Jackson 

Notary Public in and for 
Dallas County, Texas 

My commission expires June 1, 1953. 

###•#*#•** 

255 Letter to FCC from James A. McKenna, Jr., 

October 30, 1952 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Slowie: 

Reference is made to the letter of October 24, 1952, filed 
by Francis X. McDonough of the Washington law firm of 
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Dow, Lohnes and Albertson, on behalf of KMPC, the Sta¬ 
tion of the Stars, Inc., wherein the request is made that 
the pending application of John Poole Broadcasting Com¬ 
pany for license to cover the construction permit (File No. 
BMP-5734) of Radio Station KBIG, Avalon, Catalina 
Island, California, be designated for hearing, or in the 
alternative that the Commission require John Poole 
Broadcasting Company to make adjustments in its direc¬ 
tional antenna system. Attached to the letter is an affi¬ 
davit by the consulting engineer for Station KMPC. 

This is to advise that George Adair, consulting engineer 
for KBIG, is presently engaged in preparation of an affi¬ 
davit which will be submitted in connection with this 
matter. It is respectfully requested that action on the re¬ 
quest of KMPC be deferred until November 15, 1952, so 
that Mr. Adair’s affidavit may be considered by the Com¬ 
mission in connection with the request by KMPC. 

If there are any questions concerning this matter, please 
communicate directly with this office. 

Very truly yours, 

James A. McKenna, Jr. 

James A. McKenna, Jr. 

**•**#•••• 

256 Letter to FCC and Engineering Study on Behalf 
of Station KBIG, November 20, 1952 

(Exhibits—Figures and Tables—Omitted in Printing) 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington, D. C. 

Dear Mr. Slowie: 

Reference is made to the letter of October 24, 1952, from 
Mr. Francis X. McDonough of Dow, Lohnes & Albertson, 
attorneys for KMPC, The Station of the Stars, Inc., Los 
Angeles, California, with respect to the application for 
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license filed by John Poole Broadcasting Company to cover 
the construction permit (BMP-5734) of Radio Station 
KBIG, Avalon, California. 

Submitted herewith in triplicate is an engineering study 
prepared by the George P. Adair Engineering Company 
in response to the engineering affidavit submitted by 
KMPC as an attachment to the aforesaid letter of October 
24, 1952. 

It is respectfully submitted that the enclosed engineer¬ 
ing affidavit establishes that KBIG has been constructed in 
accordance with the requirements of the construction per¬ 
mit and that the covering license application should be 
granted. 

Very truly yours, 

James A. McKenna, Jr. 

Attachments 

cc: Dow, Lohnes & Albertson 


258 John Poole Broadcasting Company 

KBIG (cp) 

740 KC—10 KW—DA 
Avalon, California 

The George P. Adair Engineering Company has been em¬ 
ployed by John Poole Broadcasting Company, permittee 
of KBIG (cp) Avalon, California, to study the engineer¬ 
ing affidavit prepared by Mr. D. A. Peterson, of the firm 
of A. Earl Cullen, Jr., and filed on the behalf of KMPC, 
the Station of the Stars, Inc., in which it is alleged that 
KBIG (cp) has not complied with the Rules and Stand¬ 
ards of the Federal Communications Commission. 

John Poole Broadcasting Company holds a construction 
permit, issued under File No. BMP-5734, for a new stand¬ 
ard broadcast station, KBIG, to operate daytime only with 
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10 kw power and a directional antenna on 740 kc at Ava¬ 
lon, California. A proof-of-performance report, dated May 
9, 1952, was filed as part of the application for license to 
cover the KBIG construction permit. Program tests were 
authorized since, as shown in this proof-of-performance 
report, the terms of the KBIG construction permit have 
been fully met. Additional measured data were incorpo- 
nated in a report supplement to the proof-of-performance 
and dated June 17, 1952, which is now on file with the 
Commission. 

259 Radio Station KMPC, Los Angeles, California, li¬ 
censed to the Station of the Stars, Inc., operates on 
710 kc with 50 kw power during daytime hours and 10 kw 
power during nighttime hours, using a directional antenna 
at night. Station KMPC has filed an engineering affidavit 
containing field intensity measurements made on KMPC 
and KBIG (cp) which is intended to show overlap of the 
respective 25 millivolts per meter contours and thus place 
KBIG (cp) in violation of the Standards provision that 
“. . . no station will be licensed for operation with less 
than 40 kc separation from another station, if the area 
enclosed by the 25 mv/m groundwave contours of the two 
stations overlap .’ 9 

The possibility of overlap of the KMPC and KBIG 25 
mv/m contours was considered in the KBIG application 
for construction permit. The directional pattern radiation 
limits were specified to provide clearance of the KMPC 
25 mv/m contour measured by KMPC. These measure¬ 
ments incorporated in the report “KMPC, 50000 watt, 
non-directional, Field Intensity Survey” were filed with 
the Commission by KMPC on January 17, 1952. Serious 
disagreement exists between the measured KMPC 25 
mv/m location as shown in the KMPC January 17, 1952, 
report and as shown in the KMPC October 14, 1952, engi¬ 
neering affidavit. 

Field intensity measurements have been made by KMPC 
on KBIG (cp) in the directions of N 13° E and N 26° E 
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and based on these measurements it is stated “From these 
measurements it can also be seen that the 25 mv/m 

260 contours overlap not only in the vicinity of Wil¬ 
mington and Long Beach, but that the overlap exists 

over an extended area inland and out to sea.” 

John Poole Broadcasting Company has made additional 
measurements on KBIG- (cp) toward the KMPC 25 mv/m 
contour in the direction of N 5° E, N 20° E, and N 30° E. 
These measurements, made under the direction of Mr. Jay 
Tapp, an experienced consulting engineer whose qualifica¬ 
tions are known to the Commission, are submitted with 
this report. Figure ID, attached, shows the location of 
the 25 mv/m contour based on these measurements. 

Because of the disagreement-in results given by the KBIG 
(cp) measured values shown in the KMPC affidavit and 
those made by KBIG and incorporated in this report, ex¬ 
hibits have been prepared showing the nature of the area 
within which the 25 mv/m contour overlap is alleged. 

Figure 3A is a map showing the mainland coast on which 
have been drawn radials from N 5° E to N 30° E from the 
KBIG (cp) site. The cross-hatched area marked Zone “A” 
between N 10° E and N 18° E radial includes the N 13° E 
radial measured on KBIG (cp) shown in the KMPC affi¬ 
davit. The cross-hatched area marked Zone “B” includes 
the N 26° E radial selected by KMPC. Figure 38 shows 
Zone “A” in greater detail. Zone “A” through which the 
KMPC selected radial of N 13° E passes, is an area honey¬ 
combed for a distance of several miles with salt water 
channels, basins, islands, slips, and breakwaters 

261 creating a series of abrupt changes from high con¬ 
ductivity sea water to comparatively low conduc¬ 
tivity land and vice versa. 

It has long been recognized that measurements of radio 
waves in an area such as that along the N 13° E radial at 
the mainland are unreliable and of doubtful accuracy. 

The uncertainty introduced by the above mentioned situ¬ 
ation is further increased by the existence through Zone 
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“A” of the densest oil fields in the world. Figure 4 con¬ 
tains photographs showing some of this area. 

Photograph A, showing a partial view of the Wilmington 
oil field, was taken on the N 15° E radial looking east, with 
Cerritos Channel in the left foreground. 

Photograph B was taken at the same location but looking 
westward. Photograph C taken on the N 17° E radial shows 
a typical situation among the oil derricks. Channel No. 3 
runs through the center. 

Photograph D shows the proximity of oil derricks to the 
salt -water channels which pervade Zone “A”. 

Photograph E shows a view taken on the N 14° E radial 
looking across the Consolidated Slip. 

Photograph F, taken near Cerritos Channel turn- 
262 ing Basin, sho-ws how waterfront cranes further com¬ 
plicate the problem of obtaining unobstructed 
measuring points. 

Photograph G, taken on the N 13° E radial looking down 
Los Angeles Channel, shows the concentration of shipping. 

Photographs H and I show the Edison Electric transmis¬ 
sion system which runs roughly paralleling the N 15° E 
and N 16° E radials. 

Figure 3C, attached, shows Zone “B” in greater detail. 
Conditions in this area are similar to those in Zone “A” 
but not so widespread. The N 27° E radial makes several 
abrupt changes from land to sea water as it crosses the 
Long Beach breakwater, Alamitos Bay shore, canals in the 
Naples region, and the Long Beach Marine Stadium. 

Oil Field 1, marked on Figure 3C, is the Alamitos Heights 
field of which Photograph J is a partial view. Oil Field 2, 
marked in Figure 3C, is the Seal Beach field of which 
Photograph K is a partial view. These oil fields extend 
from the Marine Stadium back through the marsh land for 
several miles. The Monterey Oil Company is currently 
constructing an artificial island near the point where the 
N 28° E radial crosses the Long Beach Breakwater. 

The consistency with which oil derricks exist throughout 
the entire area of Zone “A” is illustrated by Figure 4D, 
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on which the black dots represent oil wells of the Wil¬ 
mington field. The field ends along the right hand 

263 side of Figure 4D between the N 18° E and N 19° E 
radials, but extends beyond the left hand margin of 

the map through the N 11° E and N 10° E radials. Each of 
these oil wells has a steel well casing extending down 
through the earth, in many cases, for 1000 feet or more. 
As this casing contacts the salt water table which under¬ 
lies the harbor area, an excellent ground is provided. 

The KBIG measured radials of 5°, 20°, 30°, and 45°, un¬ 
like the 13° and 26° radials, avoid the two zones in which 
distorting media, particularly oil derricks, are both con¬ 
centrated and extensive. 

These four KBIG measured radials establish the location 
of the KBIG 25 mv/m contour. This location does not 
violate the KMPC 25 mv/m contour based on the KMPC 
measurements used in the overlap study for the original 
KBIG application for construction permit. 

The Federal Communications Commission specified in the 
KBIG construction permit only one radial toward this 
part of the KMPC 25 mv/m contour, namely N. 20° E. 

KBIG has done more than required by the construction 
permit having measured 4 radials through the sector from 
N 5° E to N 45° E including the N 20° E specified radial, 
to establish the 25 mv/m contour location. 

If, however, the Commission feels that the KBIG 25 mv/m 
contour must be pinpointed in order to make a de- 

264 termination relative to the 25 mv/m contour overlap 
provision of the Standards, additional radials could 

be measured in the sector between N 350° E and N 45° E 
without including the area of doubtful accuracy in Zone 
“A” and Zone “B”. 

Respectfully submitted 

George P. Adair Engineering Company 

Robert E. Ritch 
Robert E. Ritch 
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286 BEFORE THE FEDERAL COMMUNICATIONS 

COMMISSION 

Washington 25, D. C. 

Dec 12 1952 

In re Application of John H. Poole, Tr./as John Poole 
Broadcasting Co., Alvalon, Calif. For License. 

Petition to Designate Application for Hearing 

(Exhibits—Figures and Tables—Omitted in Printing) 

Columbia Broadcasting System, Inc. of California, by 
its attorneys, petitions the Commission to initiate the ac¬ 
tion necessary to designate for hearing the application for 
license to cover construction permit of John H. Poole, 
Tr./as John Poole Broadcasting Co., Avalon, California, 
and make petitioner a party thereto, and in support thereof 
petitioner states as follows: 

1. Petitioner is the owner, licensee and operator of Stand¬ 
ard Broadcast Station KCBS, San Francisco, Calif., operat¬ 
ing as a Class II Station upon a frequency of 740 kc, power 
of 50 kw, unlimited time, employing directional antenna 
day and night. 

2. On August 30, 1950, John H. Poole, Tr./as John Poole 
Broadcasting Co. (hereinafter referred to as “KBIG”) 
amended his application, theretofore filed (BP-7569), for 
authority to construct a new standard broadcast station at 
Avalon, California. The amended application (BMP-5682) 
specified operation on 740 kc, with 10 kw power, daytime 
only, utilizing a directional antenna. The application was 
designated for consolidated hearing (Docket No. 9115, 
et al.) with other applications not here pertinent. 

3. Among the issues set dowm for hearing in that pro¬ 
ceeding was whether the operation of KBIG would involve 
objectionable interference to any existing or proposed sta¬ 
tion. The applicaton for construction permit which was 
the subject of the hearing contained a statement that the 
proposed radiation pattern had been so designed that no 
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objectionable interference would be produced within the 
normally protected contours of any existing or proposed 
station. This statement was repeated at the aforesaid hear¬ 
ing by KBIG’s engineering witness (Docket No. 9115, 
et al., Transcript, pp. 8, 19) and, in reliance thereon, a 
finding to that effect was made by the Commission in its 
decision authorizing the grant of construction permit (6 
Pike & Fisher R & R 1342 a). 

4. On May 16,1952, KBIG filed its application for license 
to cover construction permit (no file number), together 

with the required proof of performance, and re- 
287 quested program test authority. Such authority was 
granted and KBIG began to operate on a regular 
basis. Thereafter, petitioner, having received complaints 
from listeners indicating that KBIG’s signal was interfer¬ 
ing with KCBS within its normally protected contour, com¬ 
menced making field measurements. 

5. As more fully set forth in the affidavit attached hereto 
and hereby made a part hereof, the field intensity survey 
taken by petitioner to-date establishes severe interference 
from KBIG to KCBS within its normally protected con¬ 
tour, thus effecting a modification of the license of KCBS. 

6. Except for the interference to KCBS as aforesaid, 
KCSB is suffering no objectional interference within its 
day-time normally protected contour. 

7. Petitioner is presently taking additional measurements 
to determine the extent to which the interference to KCBS 
is due to propagation effects, misadjustment of the KBIG 
antenna or other failure to comply with the provisions of 
the construction permit. To the extent relevant, such addi¬ 
tional data will be filed with the Commission, and if such 
data, together with that heretofore compiled, forms a rea¬ 
sonable basis for the grant by the Commission of relief in 
addition to that herein sought, CBS will further petition 
the Commission. 

Wherefore, petitioner respectfully prays: 

1. That the Commission initiate the action necessary to 
designate for hearing the application for license to cover 
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construction permit of John H. Poole, Tr./as John Poole 
Broadcasting Co. and that petitioner be made a party 
thereto, and 

2. That petitioner be granted such other and further re¬ 
lief as may be appropriate in the premises. 

Respectfully submitted, 


December 12, 1952. 


Columbia Broadcasting System, Inc. 
of California 
By 

Julius F. Brauner, 

Leon R. Brooks, 

Warner Building, 
Washington, D. C., 

Its Attorneys . 


# # # # * 


# # * 




289 Dec 12 1952 

State of New Yoke, ) 

ss * 

County of New York, ) 

Ogden L. Prestholdt, being duly sworn, deposes and 
says: 

1. That he is employed as a Radio Engineer by the Co¬ 
lumbia Broadcasting System, Inc., 485 Madison Avenue, 
New York 22, New York. 

2. That he is a graduate of the University of Minnesota 
with a degree of B.E.E. 

3. That he is qualified to measure and evaluate interfer¬ 
ence to Standard Broadcast Stations according to the 
methods prescribed in the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. 

4. That in accordance with these Standards he has de¬ 
termined that there is undue and objectionable interference 
to KCBS, 740 kc, San Francisco, California, caused by 


79 


KBIG, 740 kc, Avalon, California, as both, stations are cur¬ 
rently operating. The particulars as to this interference 
follow: 

A. KCBS Operation and Service Contours 

The Columbia Broadcasting System, Inc. of Cali¬ 
fornia, 140 Jessie Street, San Francisco, California, is 
licensed by the Federal Communications Commsson to 
operate KCBS on a frequency of 740 kc using a power 
of 50 kilowatts with different directional antenna pat¬ 
terns during the daytime and nighttime hours, File 
No. BL-4514. The affiant states that he has made a 
personal inspection of the transmitting plant of KCBS, 
made certain field intensity measurements including 
those at the monitoring points, has studied the record 
of weekly field intensty measurements at the monitor¬ 
ing points, and has determined that the opera- 
290 tion is in full conformance with proof of per¬ 

formance filed July 26,1951, and with the present 
license. 

The radiation, at one mile, from KCBS in the direc¬ 
tions pertinent to this case was established under his 
direct field supervision during the proof of perform¬ 
ance, referred to above. Figure 1 is a polar radiation 
pattern of the KCBS daytime antenna. Figures 2 
(a, b, c, d) are field intensity vs. distance graphs for 
radial directions of 110°, 133.5°, 147° and 170°, estab¬ 
lishing the radiation in directions pertinent here. Fig¬ 
ures 3 (a, b, c, d, e, f, g) are maps showing the location 
of these measuring sites. Figure 4 (a, b, c, d) is a 
tabulation of the data for Figure 2. The data shown 
in Figures 1, 2, 3 and 4 were taken directly from the 
above mentioned proof of performance. 

After the FCC granted a license to KCBS for its 
present operation, further field intensity measurements 
were made under his direct supervision to estab¬ 
lish the various service contours including the 0.5 mv/m 
contour. These measurements were made in the radial 
directions indicated above and the data for same is 
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tabulated in Figures 5 (a, c, d, e). Maps on which 
these measuring sites are located are Figures 6 (a, b), 
these points on radials 110°, 133.5°, 147° and 170° have 
numbers in the 100 series. Field intensity vs. distance 
graphs of this data (along with the proof of perform¬ 
ance data in these same directions) are presented on 
Figures 7 (a, c, d, e). 

As a result of reported interference from KBIG, 
additional measurements were made by him to more 
precisely delineate the KCBS 0.5 mv/m contour and. 
determine the extent of the interference. The data 
for these additional measurements of the KCBS field 
intensity on radial of 122° from KCBS, radials 
291 of 345°, 339° and 332° from KBIG, a traverse 

at 210 miles from KBIG and a group of miscel¬ 
laneously placed measurements are tabulated in Fig¬ 
ures 5 (b, f, g, h, j, k). The locations of these measur¬ 
ing sites are shown on the maps of Figures 6 (a, b), 
the points on the KCBS 122° radial have numbers in 
the 100 series, the KBIG 345°, 339°, and 332° radials 
points are numbered in the 200 series, the KBIG tra¬ 
verse is numbered in the 300 series, and the miscellane¬ 
ous group is numbered with the 400 series. Graphs of 
the field intensity vs. distance or azimuth are shown 
in Figures 7 (b, f, g, h, j). Figure S show’s the KCBS 
service contours including the normally protected 0.5 
mv/m contour in the pertinent area. 

B. KBIG Operation and Interference-Producing Con¬ 
tours 

The John Poole Broadcasting Company holds a con¬ 
struction permit for a new Standard Broadcast Sta¬ 
tion, KBIG, to operate in Avalon, California, on the 
frequency of 740 kc wfith a powder of 10 kwr and a direc¬ 
tional antenna, daytime only. At the present time, 
the John Poole Broadcasting Company has an applica¬ 
tion for license pending before the FCC and is operat¬ 
ing on a Program Test Authority. 
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The affiant states that he has made field intensity 
measurements of KBIG as currently operating. Fig¬ 
ures (6 a, b) are maps showing the locations of these 
measuring sites. They are identified by numbers in 
200, 300 and 400 series. Figures 5 (f, g, h, j) are tabu¬ 
lations of the data, and Figures 9 (a, b, c) are field in¬ 
tensity vs. distance graphs of the data taken on radials 
and Figure 7 (j) is a field intensity vs. asimuth graph of 
the traverse. Figure 10 is a map showing the 
292 location of the 25, 50,100 and 200 uv/m contours 

of KBIG where they overlap the KCBS 0.5 
mv/m contour. Throughout these measurements and 
the KCBS measurements precautions were taken to 
avoid the effects of possible daytime skywave. In ad¬ 
dition to the field intensity measurements which estab¬ 
lish the KBIG 25, 50, 100, 200 uv/m contour measure¬ 
ments of the inverse distance radiation (at one mile) 
will be made within the next 30 days. These additional 
measurements will be for purpose of determining 
whether the excessive interference to KCBS is due 
to misadjustment of the KBIG antenna, or to propoga- 
tion effects, or both. 

C. Interference Ratios at KCBS’ Normally Protected 

Contour 

The ratio of the KCBS to KBIG field intensities 
measured in and near the interference area, along 
with the individual field intensities, are plotted as a 
function of distance or azimuth in Figures 7 (f, g, 
h, j). Figure 11 is a map showing these interference 
ratios at various points on the normally protected 
KCBS 0.5 mv/m contour. 

D. Extent of Interference to KCBS 

The extent of the interference is also shown on Fig¬ 
ure 11, the shaded area being bounded by the KCBS 
0.5 mv/m contour and the contour where the ratio of 
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KCBS to KBIGr is 20/1. This interference area con¬ 
tains 3,540 square miles and a population losing serv¬ 
ice from KCBS of 142,700 persons. 

Ogden L. Prestholdt further states: 

5. That the above described interference represents the 
only encroachment on the normally protected 0.5 mv/m con¬ 
tour of KCBS. 

6. That the radiation from KBIG should be re- 
293 duced to 0.1 times its present value on a bearing of 
345°, 0.27 times its present value on a bearing of 
339°, 0.20 times its present value on a bearing of 334°, and 
0.35 times its present value on a bearing of 332° in order 
to free the normally protected 0.5 mv/m contour from ob¬ 
jectionable interference. 

7. That the field intensity set used in making the above 
measurements was an RCA Type WX2A serial no. 568, 
which was last calibrated by Clarke Instruments. Division 
of National Electrical Machine Shops, Inc. on July 1, 1952. 

8. That the figures appended hereto and the data and 
calculations contained herein were prepared by him or 
under his direct supervision and that he believes them to be 
true. 

Ogden L. Prestholdt. 

Subscribed and sworn to before me 

this day of November, 1952. 


Notary Public. 

###*####•* 

338 Dec 22 1952 

Partial Response to Petition to Designate Application for 

Hearing 

On December 12, 1952, Columbia Broadcasting System, 
Inc. filed a petition to designate for hearing the application 
for license to cover the construction permit issued to John 
H. Poole, tr/as John Poole Broadcasting Co. for station 
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KBIG, Avalon, California, on the grounds that objection¬ 
able co-channel interference is caused by the operation of 
KBIG to KCBS, San Francisco, California. The petition 
is supported by a survey of field intensity measurements, 
taken on both KBIG and KCBS. It is also stated that 
petitioner is “presently taking additional measurements 
to determine the extent to which interference to KCBS is 
due to propagation effects, misadjustment of the KBIG 
antenna or other failure to comply with the provisions of 
the construction permit.” John Poole Broadcasting Co. 
is not informed whether the claimed objectionable inter¬ 
ference is caused by unusual propogation effects or other 
causes. It has made measurements that are on file with 
the Commission w T hich show that KBIG has been con¬ 
structed in accordance with the requirements of the con¬ 
struction permit. It is also informed that unusual propa¬ 
gation effects have been noted from time to time by engi¬ 
neering consultants in making measurements in the San 
Joaquin Valley and other areas of California. It has au¬ 
thorized its consulting engineers to make a detailed field 
survey of KCBS and KBIG signal strengths in these areas 
and, to the extent relevant, will file this data with the Com¬ 
mission. It is requested that action be deferred on 
339 the aforesaid petition for a period of sixty days to 
permit these measurements to be made and analyzed. 

Respectfully submitted, 


December 22, 1952. 


John H. Poole, Tr/As 
John Poole Broadcasting Co., 

By 

James A. McKenna, Jr., 
Vernon L. Wilkinson, 
McKenna & Wilkinson, 
1028 Connecticut Ave., 
Washington 26, D. C., 
His Attorneys. 


* 
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550 Excerpt from FCC Public Notice of January 30, 1953 

Report No. 4438 


FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

Public Notice S6158 


January 30, 1953 

Broadcast Applications Accepted and Tendered for Filing 
Standard Broadcast Applications Accepted for Filing : 


Application 

and Call 

File No. Location Letters 

BL-4S97 John H. Poole 

tr/as John KBIG 
Poole Broad¬ 
casting Co. 

Avalon, Santa 
Catalina Island, 
California 


341 


# # # * • 


Nature of Application 

License to cover construc¬ 
tion permit (BP-7569, as 
modified) which authorized 
a new standard broadcast 
station. (740 kc) 


* * # • • 


Jan 29 1953 


Supplementary Petition of Columbia Broadcasting System, Inc. 

of California 

(Exhibits—Figures and Tables—Omitted in Printing) 

Comes now Columbia Broadcasting System, Inc. of Cali¬ 
fornia and states as follows: 

1. On December 12,1952 Columbia Broadcasting System, 
Inc. of California, the owner, licensee and operator of 
standard broadcast station KCBS, San Francisco, Califor¬ 
nia, petitioned the Commission to initiate the action neces¬ 
sary to designate for hearing the application for license 
to cover construction permit of John H. Poole, Tr/as 
John Poole Broadcasting Co., Avalon, California (herein¬ 
after referred to as KBIG). Attached to said petition 
wras an affidavit of a qualified engineer establishing severe 
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interference from KBIG to KCBS within its normally pro¬ 
tected contour. The petition stated that additional measure¬ 
ments to determine the nature and cause of such inter¬ 
ference were being taken and that such additional data, 
to the extent relevant, would be filed with the Commission 
together with a request for such further relief as might 
be appropriate. The additional measurements have now 
been taken and attached hereto and made a part hereof 
is an affidavit describing and analyzing such measurements. 

2. As the attached affidavit demonstrates, the pattern 
resulting from KBIG’s operation is not as predicted in its 
application for construction permit and as required by such 
permit. And the proofs of performance submitted by 
KBIG with its application for covering license, on the 
basis of which program test authority was granted, are 
not sufficiently complete and adequate to permit the proper 
determination of KBIG’s antenna pattern and in fact are 
not as complete as required by the Commission’s Standards 
of Good Engineering Practice. 

3. Accordingly, KBIG is operating under program test 
authority without having made an adequate showing of 
operation in accordance with the predictions set forth in 
its application for construction permit or of compliance 
with the construction permit and without having filed the 
required adequate proofs of performance. KBIG has in 
fact failed to meet the necessary conditions precedent to 
operation under program test authority as set forth in 

Sec. 3.168 of the Commission’s Rules. 

342 4. In view of such failure of compliance on the 

part of KBIG, the unliklihood that the hearing here¬ 
tofore requested by petitioner will be held for a consider¬ 
able period of time and the serious interference within 
KCBS’ normally protected contour caused by KBIG’s 
operation, petitioner is entitled to immediate relief. 

Wherefore petitioner respectfully prays: 

A. That the program test authority under which KBIG 
is presently operating be revoked forthwith, or 


B. That KBIG be permitted to continue operating under 
such authority only at such reduced power as will afford 
adequate protection to IvCBS, and/or 

C. That petitioner be granted such other relief as may 
be required in the premises. 

Respectfully submitted, 

Columbia Broadcasting System, Inc. 
of California 
By 

Julius F. Brauner, 

Leon R. Brooks, 

Warner Building, 
Washington, D. C., 

Its Attorneys. 

January 29, 1953. 


344 State of New York, ) 

County of New York, ) ss ' * 

Ogden L. Prestholdt, being duly sworn, deposes and 
says: 

1. That he is employed as a Radio Engineer by the 
Columbia Broadcasting System, Inc., 485 Madison Avenue, 
New York 22, New York. 

2. That he is a graduate of the University of Minnesota 
with a degree of B. E. E. 

3. That he is qualified to measure and evaluate inter¬ 
ference to Standard Broadcast Stations according to the 
methods prescribed in the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. 

4. That in accordance with these Standards he has deter¬ 
mined that the radiation at one mile from KBIG, 740 kc, 
Avalon, California, toward the service area of KCBS, 
740 kc, San Francisco, California, is in excess of the value 
called for by the construction permit and that claimed in 
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the proof of performance. The particulars as to this ex¬ 
cessive radiation follow: 

A. Operation of KBIG 

That he has made a brief inspection of the KBIG 
transmitting plant, at which time the transmitter super¬ 
visor checked the phase and current indicators for the 
antenna system and advised that the operation was as 
specified in the application for license. The affiant also 
measured the field intensity at the monitoring points 
in the directions of 310°, 325° and 20°, and found them 
to be within the specified limits. 

345 B. Method of Making Measurements 

The measurements made by the affiant on Santa 
Cataline Island were made in accordance with the 
Standards of Good Engineering Practice. The sites 
were located by reference to topographic maps and 
by use of a Brunton type transit. The measure¬ 
ments on the water were made from a boat whose hull 
and superstructure were made of wood. The effect of 
the boat on the measured field intensity was investi¬ 
gated and it was found that the total effect of the boat 
•was very small (less than ±5 variation in the read¬ 
ing of the field set). The navigation of the boat was 
by a competent Marine Engineer. The bearing is be¬ 
lieved to be accurate within ±.2 degrees and the range 
within 1 percent at all times. 

C. Measured Radial 

Field intensity measurements along a radial of 345° 
from KBIG were made. The data for these measure¬ 
ments are tabulated as Figure 1. Figures 2(a) and 
2(b) are maps showing the locations of these measuring 
sites. Figure 3 is a graph of field intensity vs. dis¬ 
tance. Figure 4 is a similar graph of the section from 
2 to 30 miles drawm to a larger scale so that the fit 
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of the curve to the data may be seen more clearly. 
Because of the large effects of the rugged Santa Cata¬ 
lina Island terrain on the field intensity measurements 
it is felt that the most reliable and the only completely 
unobstructed data is the more distant data. The best 
fit of the chosen propagation curve to the data is 
obtained by giving due consideration to this more dis¬ 
tant data. The radiation in this direction is 450 mv/m 
at one mile. 

346 D. Conclusions 

Both the calculated pattern (application for con¬ 
struction permit) and the pattern based on measure¬ 
ments in the proof of performance show a radiation of 
390 mv/m at one mile along a direction of 345° true. 
No measurements were reported in the KBIG proof 
between 325° and 20° although subsequent measure¬ 
ments have been reported by KBIG at 5° and by 
KMPC at 13°. The measured radial at 345° reported 
above shows the radiation to be 450 mv/m at one mile. 

It is obvious at this point that not only is the KBIG 
antenna not performing as intended and as claimed, 
but that insufficient measurements have been submitted 
by KBIG to establish what the pattern actually is. In 
fact, the KBIG proof included only 8 radials, with four 
of these being in directions where field intensities are 
specified by the construction permit, whereas the Stand¬ 
ards of Good Engineering Practice Concerning Stand¬ 
ard Broadcast stations, Part 2(b) specifies that “In 
the case of a relatively simple directional antenna pat¬ 
tern, approximately eight radials in addition to the 
radials in the directions the field intensity values are 
specified by the authorization are sufficient.” Further¬ 
more, as may be seen from the rms value of the non- 
directional pattern, and the different interpretations 
of data in the 45° and 310° directions, there is serious 
doubt that correct interpretations have been made of 
this inadequate data. 
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347 Referring to the affiant’s previous engineering 

statement, dated November 26, 1952, and filed 
with a petition to the FCC dated December 12, 1952 
requesting KBIG’s license application to be set for 
hearing, it now is concluded that interference to KCBS 
caused by KBIG is due to both propagation effects and 
maladjustment of the KBIG antenna. Protection to 
KCBS may be afforded by reducing the radiation in 
various directions as specified in the previous engi¬ 
neering statement or by a power reduction using the 
present antenna. This power reduction should be from 
the present 10,000 watts to 100 watts to protect KCBS. 
From the measured radial of KBIG at 115° it may be 
seen that a power of 100 watts would not provide 25 
mv/m over Avalon, California. A power of 500 watts 
will provide 25 mv/m over Avalon with an adequate 
margin. 

Ogden L. Prestholdt further states: 

5. That the field intensity set used in making the above 
measurements was an RCA Type WX2A, Serial No. 568, 
which was last calibrated by Clarke Instruments, Division 
of National Electrical Machine Shops, Inc. on July 1, 1952. 

6. That the figures appended hereto and the data and 
calculations contained herein were prepared by him or 
under his direct supervision and that he believes them to 
be true. 

Ogden L. Prestholdt. 

Subscribed and sw’orn to before me 
this day of January, 1953 

.. 

Notary Public. 

#**#****•• 
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547 January 23, 1953 

Letter to John Poole from FCC, January 23, 1953 

John Poole Broadcasting Company 
Radio Station KBIG 
6540 Sunset Boulevard 
Hollywood 28, California 

Gentlemen: 

Reference is made to your “Partial Response to Peti¬ 
tion to Designate Application for Hearing” filed with the 
Commission on December 23,1952, which is a partial answer 
to the petition to designate your pending license applica¬ 
tion for hearing filed by Columbia Broadcasting System, 
Inc. of California, licensee of Station KCBS, San Francisco, 
California. 

The Commission presently has on file the above noted 
petition filed by KCBS and a petition to designate your 
license application for hearing filed by Station KWPC. 
The petition of KCBS alleges co-channel interference and 
the KMPC petition alleges an overlap of the KMPC and 
KBIG 25 millivolt per meter contours. A response to the 
KMPC petition and a partial response to the KCBS peti¬ 
tions have been filed by you. 

The KCBS petition states that additional measurements 
will be made within the next thirty days, which measure¬ 
ments will more clearly determine whether the alleged in¬ 
terference to KGBS is due to improper adjustment of the 
KBIG antenna, propagation effects, or both. Also vour 
partial response to the KCBS petition states that you will 
file additional measurements and data within a period of 
sixty days. In view of the foregoing, action on the KMPC 
and KCBS petitions, together with your pending license 
application will be withheld until February 23, 1953. 

Very truly yours, 

cc: Miss Iehl T. J. Slowie, Secretary. 

E/C—Los Angeles, Calif. 

WE J :mpb/af :B 

• ####***•• 
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354 Jan 30 1953 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re Application of John H. Poole, Tr./as John Poole 
Broadcasting Company, Avalon, California, For Sta¬ 
tion License. 

Petition to Designate Application for Hearing and 

Interim Relief 

(Exhibits—Figures and Tables—Omitted in Printing) 

Comes now KMPC, Inc., licensee of Radio Station KMPC, 
Los Angeles, California, by its attorneys, and respectfully 
requests this Honorable Commission to designate for hear¬ 
ing the application of John H. Poole tr/as John Poole 
Broadcasting Company for license to cover the construc¬ 
tion permit (BMP-5734) for Radio Station KBIG-, Avalon, 
California. As reasons therefor the following is shown: 

I. 

Radio Station KMPC, Los Angeles, California, is li¬ 
censed by the Federal Communications Commission for 
operation on the frequency of 710 kilocycles, with power 
of 50 kilowatts day and 10 kilowatts night employing a 
directional antenna during nighttime hours. 

n. 

John Poole Broadcasting Company holds a construction 
permit (BMP-5734) for a new standard broadcast station 
at Avalon, California, to be operated on the frequency of 
740 kilocycles, with power of 10 kilowatts during daytime 
hours only, employing a directional antenna. John Poole 
Broadcasting Company has pending before the Commis¬ 
sion an application for license to cover this construction 
permit and Radio Station KBIG is now operating under 
program test authorization. 
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in. 

John Poole Broadcasting Company, in its original appli¬ 
cation (BP-7569) for facilities on the frequency of 
355 740 kilocycles at Avalon, California, recognized the 

possibility of overlap between the 25 millivolt per 
meter contour of such station and the 25 millivolt per meter 
contour of Radio Station KMPC. 

IV. 

On May 16,1952, John Poole Broadcasting Company filed 
its application for license to cover construction permit and 
shortly thereafter Radio Station KBIG began regular oper¬ 
ation under program test authority. 

V. 

On October 24, 1952, KMPC, Inc. (then KMPC, The Sta¬ 
tion of The Stars, Inc.) filed with the Commission a letter 
requesting that the Commission designate the application 
of John Poole Broadcasting Company for license to cover 
Radio Station KBIG for hearing. Attached to this letter 
was a verified engineering statement prepared by D. A. 
Peterson of the office of A. Earl Cullum, Jr. f showing that 
the operation of Rad’-c Station KBIG results in an overlap 
of the 25 millivolt per meter contour of Radio Station 
KMPC and the 25 millivolt per meter contour of Radio 
Station KBIG. Such overlap of the 25 millivolt per meter 
contours is in violation of the Commission’s Standards of 
Good Engineering Practice which provide: 

. . no station will be licensed for operation with less 
than 40 kc separation from another station, if the area 
enclosed by the 25 mv/m groundwave contours of the 
two stations overlap.” 

VI. 

There is attached hereto, and made a part hereof, an 
Engineering Statement of D. A. Peterson of the office of 
A. Earl Cullum, Jr., consulting engineer for KMPC, Inc., 


93 


showing that the 25 millivolt per meter contour of Radio 
Station KBIG overlaps the 25 millivolt per meter contour 
of Radio Station KMPC. Thus the operation of Radio 
Station KBIG, under program test authorization, does not 
comply with the Commission’s Rules and Standards of 
Good Engineering Practice. 

356 vn. 

KMPC, Inc. has pointed out that studies made by 
its consulting engineers indicate that the directional an¬ 
tenna system of Radio Station KBIG can be adjusted so as 
to reduce the radiation in the direction of overlap and thus 
achieve compliance writh the Rules and Standards of the 
Federal Communications Commission. 

Wherefore, the Premises Considered, Petitioner res¬ 
pectfully requests: 

(1) That the pending application of John H. Poole 
tr/as John Poole Broadcasting Company for license 
to cover construction permit (BMP-5734) be designated 
for hearing pursuant to the provisions of Section 
1.385(c) of the Commission’s Rules and Regulations, 
and that KMPC, Inc. be named as a party to the hear¬ 
ing as provided in Section 1.387(b)(1) of the Com¬ 
mission’s Rules and Regulations; and 

(2) That the program test authority under which 
Radio Station KBIG is now operating be revoked, or 
that the same power employed under the program test 
authority be reduced to such power as will eliminate 
the overlap of the 24 millivolt per meter contours; or 
in the alternative, 

(3) That the Commission require John Poole Broad¬ 
casting Company to make adjustments in the KBIG 
directional antenna system so as to eliminate the over¬ 
lap of the respective 25 millivolt per meter contours; 
and 


94 


(4) For such other relief as the Commission may 
deem just and proper in the premises. 

Respectfully submitted, 

KMPC, Inc., 

By: (Signed) Francis X. McDonough, 

Its Attorney. 

Francis X. McDonough, 

Dow, Lohnes and Albertson, 

Munsey Building, 

Washington 4, D. C., 

Attorneys for KM PC, Inc. 

January 30, 1953. 

********** 


358 Feb 2 1953 

Engineering Statement of the Firm of A. Earl Cullum, 
Jr., Consulting Radio Engineers, Regarding the Over¬ 
lap of 25-MV/M Contours Between Radio Stations 
KMPC, Los Angeles, California, and KBIG, Avalon, 
California 

I, D. A. Peterson, am a radio engineer associated with 
the firm of A. Earl Cullum, Jr., Consulting Radio Engi¬ 
neers, with offices located in Dallas, Texas. I graduated 
from the Engineering School of Southern Methodist Uni¬ 
versity in 1934 with a Bachelor of Science Degree in Elec¬ 
trical Engineering. My experience includes almost continu¬ 
ous employment by broadcast stations since 1933. Since 
1940, I have been a partner in the firm of A. Earl Cullum, 
Jr. 

This firm has been employed by KMPC, Inc., licensee of 
Radio Station KMPC, Los Angeles, California, to study 
the overlap of 25-mv/m contours between Radio Stations 
KMPC, Los Angeles, California and KBIG, Avalon, Cali¬ 
fornia. 
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KMPC, Inc., is authorized to operate Radio Station 
KMPC on the 710-kc channel with 50 kilowatts of power 
during daytime hours and 10 kilowatts of power during 
nighttime hours, using a directional antenna during night¬ 
time hours, File BZ-3400. 

John Poole Broadcasting Company holds a construction 
permit for a new standard broadcast station, KBIG, to be 
operated in Avalon, California, on the 740-kc channel with 
10 kilowatts of power and a directional antenna during day¬ 
time hours only, File BMP-5734. At the present time, John 
Poole Broadcasting Company has an application for license 
pending before the Federal Communications Commission, 
and KBIG is operating on program tests. I have studied 
the proof-of-performance data filed with the John Poole 
Broadcasting Company application for license, the supple¬ 
mental proof-of-performance data subsequently filed up to 
and including September 25, 1952, and the supplemental 
engineering statement of Mr. Robert E. Ritch, engineer 
for KBIG, dated November 15, 1952, which has been filed 
with the Federal Communications Commission. 

The standards of Good Engineering Practice Concerning 
Standard Broadcast Stations provide that “. . . no station 
will be licensed for operation with less than 40 kc separa¬ 
tion from another station, if the area enclosed by the 
25 mv/m groundwave contours of the two stations over¬ 
lap”. John Poole Broadcasting Company recognized the 
problem which would exist in connection with this provi¬ 
sion and stated in the application for construction permit 
in file BP-7569 that the possibility of overlap between the 
proposed 25-mv/m contour and the 25-mv/m contour of 
KMPC has been thoroughly investigated. An exhibit was 
submitted with the supplemental proof-of-performance data 
which purports to show the location of the KBIG and 
KMPC 25-mv/m contours. The KMPC 25-mv/m contour 
was apparently based on the KMPC coverage map on file 
with the Federal Communications Commission. The KBIG 
25-mv/m contour was determined apparently on the basis 
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of the KBIG proof-of-performance radial measurements in 
the azimuth directions 20°, 45°, 90°, 115°, 155° 240°, 
310°, and 325°. 

359 In order to further investigate the possibility of 
overlap of the KBIG and KMPC 25-mv/m contours, 
additional field intensity measurements have been made in 
the area between stations KMPC and KBIG. These meas¬ 
urements were made under the direction of this firm by 
Mr. Mai Mobley, Jr., a person known to me to be qualified 
to carry out such work. The measurements were made with 
an RCA Type WX-2B field intensity meter, serial Number 
692, last calibrated on January 22, 1952, by the Clarke 
Instrument Division. My engineering statement dated Oc¬ 
tober 14, 1952, in regard to this overlap problem, together 
with the following attached figures, was filed with the Fed¬ 
eral Communications Commission on October 24,1952: 

Figure 1: Graph, data and map for KMPC radial N 
151° E. 

Figure 2: Graph, data and map for KMPC radial N 
163° E. 

Figure 3: Graph, data and maps for KBIG radial N 
13° E. 

Figure 4: Graph, data and maps for KBIG radial N 
26° E. 

Figure 5: Qualifications of engineer. 

Copies of these figures were supplied to the applicant, the 
attorneys, and the engineers for John Poole Broadcasting 
Company. 

The KMPC radial in the direction N 151° E and the 
KBIG radial in the direction N 26° E cross in the eastern 
portion of Long Beach. Measurements show that KMPC 
has a signal intensity of 32 mv/m in this area nad that 
KBIG has a signal intensity of 31 mv/m in this area. It 
can thus be seen that the 25-mv/m contours overlap in this 
area. 

The KMPC radial in the direction N 163° E and KBIG 
radial in the direction N 13° E cross in the vicinity of Wil- 


mington. Measurements show that KMPC has a signal 
intensity of 25 mv/m in this area and that KBIG has a 
signal intensity of 29 mv/m in this area. It can thus be 
seen that the 25-mv/m contours overlap in this area. 

From these measurements it can also be seen that the 
25-mv/m contours overlap not only in the vicinity of Wil¬ 
mington and Long Beach, but that the overlap exists over 
an extended area inland and out to sea. 

In an engineering statement by Mr. Robert E. Ritch, 
engineer for Radio Station KBIG, dated November 15, 
1952, and filed with the Federal Communications Commis¬ 
sion on November 20, 1952, the statement is made that 
“Serious disagreement exists between the measured KMPC 
25 mv/m location as shown in the KMPC January 17,1952, 
report and as shown in the KMPC October 14, 1952, engi¬ 
neering exhibit/’ Both reports to which reference is made 
are on file with the Federal Communications Commission, 
and anyone may examine the data contained in the Janu¬ 
ary, 1952, report and the October, 1952, engineering affi¬ 
davit. The field intensity measurements which were a part 
of the above statement and report were not made along the 
same radials from KMPC; therefore, there is no 
360 way to compare the data. It is my belief that the 
data contained in both cases are correct, the January 
report stating the facts as they were known at that time, 
and the October statement supplementing the previous 
data with measurements along two additional radials. The 
important fact is that the radial data submitted in both 
cases show conclusively that the field intensity of KMPC 
in the area under consideration is 25 mv/m or more. 

In the November 15, 1952, engineering statement of Mr. 
Ritch, it is contended that the measurements on KBIG 
which have been made by KMPC are unreliable because of 
the nature of the terrain over which the signals pass. Re¬ 
gardless of the terrain over which the signals must pass, the 
important fact is that the field intensity in the area con- 



cerned is greater than 25 mv/m for both KMPC and KBIG. 
There is no reason to doubt the reliability of the measure¬ 
ments which reflect the facts. As for the indication that the 
measurements on KBIG are reliable, one need only examine 
the smooth curve which those measurements follow in the 
salt water path up to the coastline of the mainland. 

The engineer for KBIG has concluded that the KBIG 
25-mv/m contour does not overlap the KMPC 25-mv/m con¬ 
tour only by ignoring the measured data which KMPC has 
submitted. The measurements made by KMPC were given 
to the engineers for KBIG, so that they could check the 
data themselves. If the KBIG engineers have checked the 
KMPC data, they must have found it correct, else they 
would present conflicting data for consideration by the 
Commission. 

When the measurements of KBIG made by KMPC and 
those made in the course of the KBIG proof of performance 
are considered, it is found that the shape of the KBIG pat¬ 
tern is very irregular, so that substantial changes in radi¬ 
ated field occur for small changes in azimuth. It is my 
belief that this irrregularity exists because of the extremely 
rough terrain in the vicinity of the KBIG antenna system. 
The measurements of KBIG submitted by KMPC show 
that the radiated field in the directions north 13 and 26 
degrees east from KBIG is considerably greater than the 
field indicated on the KBIG proof-of-performance pattern; 
hence the proof-of-performance pattern is not correct in 
these directions. 

CONCLUSIONS 

The 25-mv/m contour of KBIG overlaps the 25-mv/m 
contour of KMPC, thus the operation of KBIG does not 
comply with the Rules and Standards of the Federal Com¬ 
munications Commission. Studies indicate that the KBIG 
directional antenna system can be adjusted so as to reduce 
the radiation in the directions of overlap and thus achieve 
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compliance with the Rules and Standards of the Federal 
Communications Commission. 

A. Earl Cullum, Jr., 

Consulting Radio Engineers, 

By D. A. Peterson, 

Notary Public in and for Dallas 
County, Texas. 

Subscribed and sworn to before me 
this 22nd day of January, 1953. 

My commission expires June 1, 1953. 

520730.1 


383 Letter to FCC from John H. Poole, February 6, 1953 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Slowie: 

This will acknowledge receipt of your letter dated Janu¬ 
ary 23, 1953, addressed to and concerning the application 
for license (File No. BL-4897) of John H. Poole, tr/as 
John Poole Broadcasting Co., permittee of standard broad¬ 
cast Station KBIG, Avalon, Santa Catalina Island, Cali¬ 
fornia. Your letter states that action on the petitions of 
KMPC, Inc., licensee of Station KMPC, Los Angeles, Cali¬ 
fornia; and Columbia Broadcasting System, Inc. of Cali¬ 
fornia, requesting designation of the KBIG license applica¬ 
tion for hearing, as well as Commission action on the KBIG 
application, will be withheld until February 23, 1953. 

John H. Poole, tr/as John Poole Broadcasting Co. 
(KBIG) is currently making supplemental engineering 
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measurements, which measurements should be completed 
in the very near future. Thereafter, and no later than 
February 23, 1953, KBIG expects to file an Opposition to 
the following pleadings: 

(1) The “Petition to Designate Application for 
Hearing” filed by Columbia Broadcasting System, Inc. 
of California (KCBS) on December 12, 1952: 

(2) The “Supplementary Petition of Columbia 
Broadcasting System, Inc. of California” dated Janu¬ 
ary 29, 1953; and 

384 (3) The “Petition to Designate Application 

for Hearing and Interim Relief,” filed by 
KMPC, Inc. (KMPC) on January 30, 1953. 

Very truly yours, 

John H. Poole tr/as 
John Poole Broadcasting Co., 

By James A. McKenna, Jr., 

McKenna & Wilkinson, 

1028 Connecticut Avenue, 
Washington 6, D. C., 

His Attorneys . 

****«#**•• 


385 Letter to FCC and Engineering Statement from John 

H. Poole, February 20, 1953 

(Exhibits—Figures and Tables—omitted in Printing) 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Slowie: 

Reference is made to the application of John H. Poole 
tr/as John Poole Broadcasting Co. for license to cover 
the construction of his Standard Broadcast Station KBIG, 
Avalon, California (File No. BL-4S97). Enclosed here¬ 
with in triplicate is a supplemental engineering statement 
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dated February 16, 1953, prepared by the offices of George 
P. Adair, radio engineering consultants. It is requested 
that this statement be associated with the license appli¬ 
cation. 

Very truly yours, 

James A. McKenna, Jr. 

Enclosures 

cc: Mr. Leon R. Brooks (KCBS) 

Warner Building 
Washington, D. C. 

Mr. Francis X. McDonough (KMPC) 

Dow, Lohnes & Albertson 
Munsey Building 
Washington 4, D. C. 
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Feb 20 1953 

John Poole Broadcasting Company 
KBIG (CP) 

740 KC—10 KW—DA 
Avalon, California 


General 


The George P. Adair Engineering Company has been 
employed by John Poole Broadcasting Company, permittee 
of KBIG (CP), Avalon, California, to study the engineer¬ 
ing statements prepared by the firm of A. Earl Cullum, Jr., 
filed wfith the Commission on behalf of KMPC, Inc. 
Licensee of Radio Station KMPC, Los Angeles, California; 
and the Engineering statements filed by the Columbia 
Broadcasting System, Inc. of California, Licensee of Radio 
Station KCBS, San Francisco, California. These state¬ 
ments oppose the grant of a license to cover the construc¬ 
tion authorized in a construction permit issued under File 
No. BMP-5734 to John Poole Broadcasting Company for a 



new standard broadcast station, KBIG, to operate day¬ 
time only with 10 KW power, and a directional antenna 
on 740 Kc at Avalon, California. 

A proof of performance report, dated May 9, 1952, was 
filed with the Commission as part of the application for 
license to cover the KBIG construction permit. Program 
tests were authorized since, as shown in this proof of per¬ 
formance report, the terms of the KBIG construction per¬ 
mit have been fully met. Additional measured data were 
incorporated in a report supplement to the proof of per¬ 
formance and dated June 17, 1952 which is now on file with 
the Commission. 

389 Considerations With Respect to the Alleged Overlap 
of the 25 mv/m Contours of KBIG (CP), Avalon, 
California; and KM PC, Los Angeles, Calif. 

Station KMPC has filed engineering affidavits contain¬ 
ing field intensity measurements made on KMPC and 
KBIG (CP) which is intended to show overlap of the re¬ 
spective 25 mv/m contours and thus place KBIG (CP) in 
violation of the Standards provision that “. . . no station 
will be licensed for operation with less than 40 KC separa¬ 
tion from another station, if the area enclosed by the 
25 mv/m groundwave contours of the two stations over¬ 
lap.” 

The possibility of overlap of the KMPC and KBIG 
25 mv/m contours was considered in the KBIG application 
for construction permit. The directional pattern radiation 
limits were specified to provide clearance of the KMPC 
25 mv/m contours measured by KMPC. These measure¬ 
ments incorporated in the report “KMPC, 50,000 watt, 
Kon-directional, Field Intensity Survey” were filed with 
the Commission by KMPC on January 17, 1952. 

To show the serious disagreement which exists between 
the KMPC 25 mv/m location as determined by the KMPC 
January 17, 1952 report and as determined by the KMPC 
January 22, 1953 engineering affidavit, an exhibit has been 
prepared and is herewith submitted as Figure 1A. 
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The KMPC 25 mv/m contour labeled No. 1 is the loca¬ 
tion determined on the basis of measurements contained in 
the KMPC January 19, 1952 report. This location is the 
same as shown in Figure 2C of the original KBIG appli¬ 
cation for construction permit and is the location used to 
determine the radiation limits of the KBIG direc- 
390 tional pattern for which the construction permit was 
granted. 

The KMPC 25 mv/m contour labeled No. 2 is the loca¬ 
tion determined on the basis of measurements made by 
KMPC at bearing N 151° E and N 163° E contained in 
the KMPC October 14,1952 and January 22,1953 engineer¬ 
ing affidavits, now on file. Measurements on these two 
radials were made on land and show greater than 25 mv/m 
at the coast line. To locate the 25 mv/m contour, these 
radials were extended by computation using the equivalent 
distance method and a conductivity of 5000 x 10' 14 emu for 
that part of the path over the ocean. This same procedure 
was used to determine the contours location on water for 
the contour labeled No. 1. 

The Commission’s attention is requested to the Cali¬ 
fornia State map, on which KMPC has drawn measured 
contours, contained in the KMPC January 17, 1952 report, 
Exhibit X. At bearing N 151° E, the KMPC measured 
25 mv/m contour is shown on this map on land at a dis¬ 
tance of approximately 30.2 miles from the KMPC trans¬ 
mitter. The KMPC 25 mv/m contour location, at this 
same bearing of N 151° E, based on the N 151° E radial 
measured by KMPC after KBIG began program tests, 
would be at a distance of approximately 38.5 miles from 
the KMPC transmitter. 

At bearing N 163° E these two sets of data disagree in 
the 25 mv/m contour location by a distance of approxi¬ 
mately 7.6 miles. 

In the engineering affidavit by Mr. D. A. Peterson, engi¬ 
neer for Station KMPC, dated January 22, 1953, it is 
stated with respect to this disagreement that there is 
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391 no way to compare the data since different radial 
bearing were used in the two cases. The Commis¬ 
sion’s attention is requested to the fact that KMPC has 
submitted data showing two locations of the KMPC 
25 mv/m contour on the same radial namely, N 151° E, 
separated by a distance of approximately 8.3 miles. 

Field intensity measurements have been made by KMPC 
on KBIG (CP) in the directions of X 13° E and X 26° E 
and based on these measurements Mr. Peterson states in 
the January 22, 1952 affidavit “From these measurements 
it can also be seen that the 25 mv/m contours overlap not 
only in the vicinity of Wilmington and Long Beach, but that 
the overlap exists over an extended area inland and out 
to sea”. 

John Poole Broadcasting Company has made additional 
measurements on KBIG (CP) toward the KMPC 25 
mv/m contour in the directions of N 5° E, N 20° E, n 25° E 
and in 30° E. These measurements, made under the direc¬ 
tion of Mr. Jay Tapp, an experienced consulting engineer 
whose qualifications are known to the Commission, are 
submitted with this statement. Figure IS, attached, shows 
the location of the KBIG (CP) 25 mv/m contour based on 
these measurements. This location does not violate the 
KMPC 25 mv/m contour location upon which the KBIG 
construction permit was based and granted. 

Because of the disagreement in results given by the 
KBIG (CP) measured values shown in the KMPC affidavit 
and those made by KBIG and incorporated in this report, 
exhibits have been prepared showing the nature of the area 
within which the 25 mv/m contour overlap is alleged. 

Figure 4A is a map showing the mainland coast on 

392 which have been drawn radials from X 5° E to 
N 30° E from the KBIG (CP) site. The cross- 

hatched area marked Zone “A” between the X 10° E and 
N 18° E Radial includes the N 13° E radial measured on 
KBIG (CP) shown in the KMPC affidavit. The cross- 
matched area marked Zone “B” includes the X 26° E 
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radial selected by KMPC. Figure 4 B shows Zone “A” 
in greater detail. Zone “A” through which the KMPC 
selected radial of N 13° E passes, is an area honeycombed 
for a distance of several miles with salt water channels, 
basins, islands, slips, and breakwaters creating a series of 
abrupt changes from high conductivity sea water to com¬ 
paratively low conductivity land and vice versa. 

It has long been recognized that measurements of radio 
waves in an area such as that along the N 13° E radial at 
the mainland are unreliable and of doubtful accuracy. 

The uncertainty introduced by the above mentioned situ¬ 
ation is further increased by the existance through Zone 
“A” of the densest oil fields in the world. Figure 5 con¬ 
tains photographs showing some of this area. 

Photograph A, showing a partial view of the Wilming¬ 
ton Oil Field, was taken on the N 15° E radial in 15° E 
radial looking east, with Cerritos channel in the left fore¬ 
ground. 

Photograph B was taken at the same location but look¬ 
ing westward. 

Photograph C taken on the N 17° E radial shows a typical 
situation among the oil derricks. Channel No. 3 runs 
through the center. 

Photograph D shows the proximity of oil derricks to the 
salt water channels which pervade Zone “A”. 

Photograph E shows a view taken on the N 14° E radial 
looking across the consolidated slip. 

393 Photograph F, taken near Cerritos Channel turn¬ 
ing basin, show how waterfront cranes further com¬ 
plicate the problem of obtaining unobstructed measuring 
points. 

Photograph G, taken on the N 13° E radial looking down 
Los Angeles channel shows the concentration of shipping. 

Photographs H and I show the Edison Electric transmis¬ 
sion system which runs roughly paralleling the N 15° E 
and N 16° E radials. 

Figure 4C, attached, shows Zone “B” in greater detail. 
Conditions in this area are similar to those in Zone “A” 
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but not so wide spread. The N 27° E radial makes several 
abrupt changes from land to sea water as it crosses the 
Long Beach breakwater, Alamitos Bay shore, canals in 
the Naples region, and the Long Beach Marine Stadium. 

Ail Field 1, marked on Figure 4C, is the Alamitos Heights 
field of 'which Photograph J is a partial view. Oil Field 2, 
marked in Figure 4C, is the Seal Beach field of which 
photograph K is a partial view. These oil fields extend 
from the Marine Stadium back through the Marsh Land 
for several miles. The Monterey Oil Company is currently 
constructing an artificial island near the point where the 
N 28° E radial crosses the long Beach breakwater. 

The consistency with which oil derricks exist through¬ 
out the entire area of Zone “A” is illustrated bv Fismre 4D, 
on which the black dots represent oil wells of the Wilming¬ 
ton field. The field ends along the right hand side of Fig¬ 
ure 4D between the N 18° E and N 19° E radials, but extends 
beyond the left hand margin of the map through the 
394 N 11° E and N 10° E radials. Each of these oil 
■wells has a steel well casing extending down through 
the earth, in many cases, for 1000 feet or more. At this 
casing contacts the salt water table which underlies the 
harbor area, an excellent ground is provided. 

The KBIG measured radials of 5°, 20°, 25°, 30°, and 45°, 
unlike the 13° and 26° radials, avoid the two zones in which 
distorting media, particularly oil derricks, are both con¬ 
centrated and extensive. 

These five KBIG measured radials establish the location 
of the KBIG 25 mv/m contour. This location does not 
violate the KMPC 25 mv/m contour based on the KMPC 
measurements used in the overlap study for the original 
KBIG application for construction permit. 

The Federal Communications Commission specified in 
the KBIG construction permit only one radial toward this 
part of the KMPC 25 mv/m contour, namely N 25° E. 

KBIG has done more than required by the construction 
permit having measured five radials through the sector 
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from N 5° E to N 45° E including the N 20° specified 
radial, to establish the 25 mv/m contour location. 

Engineering Statement With Respect to Engineering Affi¬ 
davits Field on Behalf of Columbia Broadcasting Sys¬ 
tem, Inc., Licensee of Standard Broadcast Station 
KCBS, San Francisco, California 

The Columbia Broadcastingq System, Inc., of California 
has filed with the Commission a petition, dated dated 
395 January 29, 1953, which states, in Paragraph 2, that 
based on an engineering affidavit, attached to the 
petition, by Mr. Ogden L. Prestholdt, engineer for KCBS, 
the ‘‘pattern resulting from KBIG’s operation is not as 
predicted in its application for construction permit and 
as required by such permit.” 

This affidavit by Mr. Prestholdt contains measurements 
at bearing N 345° E from KBIG which is pertinent to the 
protection of station KCBS. Mr. Prestholdt’s analysis of 
these measurements show an inverse distance field of 450 
mv/m at one mile. 

The Commission’s attention is requested to the fact that 
the permitted radiated values specified in the KBIG con¬ 
struction permit were derived from the maximum expected 
operating values on pattern No. 500718, which is the origi¬ 
nal and only pattern filed for the Catalina proposal. This 
pattern shows a requested MEOV at bearing N 345° E of 
422 mv/m at one mile, which was granted by the Commis¬ 
sion even though the N 345° E bearing was not specifically 
specified in the construction permit. 

The KCBS claim that KBIG has violated its construc¬ 
tion permit is based on KCBS’s own figure of radiated sig¬ 
nal of 450 mv/m at one mile which is 28 mv/m more than 
allo'wed by the KBIG construction permit, which value 
represents a percentage of 6.64%. 

On page 2, paragraph B, of Mr. Prestholdt’s affidavit he 
states “The effect of the boat on the measured field in¬ 
tensity was investigated and it was found that the 
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396 total effect of the boat was very small (less than 
±5% variation in the reading of the field set ) 99 He 

further stated “The bearing is believed to be accurate 
within ± 2 degrees and the range within 1 percent at all 
times”. An examination of the KBIG granted pattern 
shows that a 2° bearing error in a clockwise direction re¬ 
sults in a percentage variation in field intensity of + 3.6%. 
A 2° bearing error in a counterclockwise direction results 
in a percentage variation in field intensity of —4.1%. He 
further states, one page 3 section 5, that he used an RCA, 
Type WX2A, Serial No. 568 field intensity meter. This 
meter has a linearity error no greater than ±3% using 
mid scale as a reference. The attenuator ratios have been 
adjusted to be correct within ± 2%. By adding these 
error figures, the accuracy with which these measurements 
upon which Mr. Prestholdt places all the emphasis in his 
analysis w T ere made is in the bracket from —14.1% to ± 
analysis were made is in the bracket from —14.1% to 
± 13.6% a range of 27.7%. 

The Commission attention is requested to the fact that 
KCBS contention that the KBIG pattern is radiating 6.64% 
greater signal than allowed in the construction permit and 
thus violates that permit is based on measurements accu¬ 
rate within —14.1% to + 13.6% derived from Mr. Pres- 
holdt’s own figures. 

To present proof in a positive way that KBIG has com¬ 
plied with the construction permit at bearing N 345° E, 
John Poole Broadcasting Company has measured a radial 
in this direction over the same path measured by Mr. 
Prestholdt. These measurements, made under the direc¬ 
tion of Mr. Jay Tapp, a qualified consulting radio engineer 
who has had wide experience in making field intensity 

397 measurements including those over a water path 
such as this, are submitted to the Commission as 

part of this statement. These measurements have been 
plotted on Figure 2L and 2M, attached to this statement. 

These measurements, made in accordance with the Stand¬ 
ards, have been analyzed and show that the radiated held 
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from the KBIG pattern, operating in accordance with the 
specifications stated in the KBIG application for license, is 
415 mv/m at one mile, which value is less than the 422 
mv/m allowed by the construction permit and thus proves 
that KBIG has complied with that permit. 

In paragraph 3 of the petition of Columbia Broadcasting 
System, Inc., dated January 29, 1953, and on page 3, para¬ 
graph D, of Mr. Prestholdt’s affidavit it is contended that 
KBIG has not filed the required adequate proof of per¬ 
formance, has failed to meet the necessary conditions prece¬ 
dent to operation under program tests authority, and that 
the KBIG array is not performing as intended and as 
claimed. 

With respect to the contention that the KBIG array is 
not performing as intended and as claimed, Mr. Prestholdt 
has filed with the Commission only one measured radial, 
namely N 345° E, which when viewed in the light of the 
bracket error of —14.1% to + 13.6%, which is derived 
from his own figures, does not show that KBIG is not per¬ 
forming as intended or as claimed. He, therefore, has 
submitted no data which would lead to such a conclusion. 

The Commission is again at this time advised of the 
extreme difficulties and great expense involved in 
398 making radial measurements on KBIG, which is 
the only reason for restricting the number of radials. 
The Commission must have felt that an adequate showing 
had been made to indicate compliance with the construction 
permit, else KBIG would not have been granted program 
test authority. 

With respect to Mr. Prestholdt’s contention that because 
of “. . . The different interpretations of data in the 45° 
and 310° directions, there is serious doubt that correct 
interpretations have been made of this inadequate data,” 
an examination of the measurements made by KBIG in 
these two directions and in all other directions will show 
that they are equally adequate if not more so than the meas¬ 
urements submitted on the 345° radial by KCBS. The 


i 



relatively large difference in the land path between the 
45° and 310° bearings is shown in the data 'which has 
been included in the analysis. Furthermore, with respect 
to the adequacy of the KBIG showing, the Commission at¬ 
tention is requested to the fact that 12 radials have been 
measured on KBIG and are incorporated in this statement. 

The Columbia Broadcasting System, Inc. of California 
has filed, in addition to the January 29, 1953 affidavit, an 
engineering study by Mr. Prestholdt, dated November 26, 
1952 containing field intensity measurements on KCBS 
and KBIG upon which Mr. Prestholdt bases the conclusion 
“. . . that there is undue and objectionable interference to 
KCBS, 740 KC, San Francisco, California caused by 
KBIG, 740 KC, Avalon, California, as both stations are 
currently opera ting.’ ’ 

This November 26,1952 engineering study contains radial 
measurements on KCBS at bearing 110°, 133.5°, 
399 147°, and 170° showing far greater coverage for the 

KCBS operation than was predicted in its applica¬ 
tion for construction permit, which coverage was used in 
the design of the KBIG directional array as stated in the 
KBIG application for construction permit, and as covered 
in the engineering testimony in the KBIG hearing. The 
above radials are plotted on graphs in the November, 
KCBS affidavit bearing dates of July, 1951, indicating that 
these measurements were made a full six months before 
construction was started on the KBIG arrav which was not 
designed to protect such extended coverage for KCBS, a 
fact known to the engineering department of the Columbia 
Broadcasting System, Inc. 

A search of the Commission’s files failed to show that 
the Commission had been notified that these measurements 
had been made. The engineers for KBIG had no knowl¬ 
edge of these measurements until they were filed in protest 
of the KBIG operation which does not exceed the allowed 
radiation through the 35° wide KCBS protection sector 
from 310° to 345° as shown by the KBIG measured radials 
at 310°, 325°, and 345°. 
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KBIG is submitting with this present statement as Fig¬ 
ure 6 a photostatic copy of the predicted coverage map 
contained in the KCBS application for construction permit 
used in determining protection requirements for the KBIG 
antenna system. Comparing the contours shown on Figure 
6 with the measured contours shown in Figure 8 of the 
KCBS November 26, 1952 affidavit, it is evident that inter¬ 
ference from KBIG is alleged principally in an area, be¬ 
ginning just north of Bakersfield, California, where 
400 the KCBS 0.5 mv/m tour is measured approximately 
85 miles farther from the KCBS transmitter than 
predicted. 

In the November 26, 1952 affidavit, Mr. Prestholdt states 
with respect to measurements of the KBIG signal 
“Throughout these measurements and the KCBS measure¬ 
ments precautions were taken to avoid the effects of pos¬ 
sible daytime skvwave”. He also states that these measure¬ 
ments were made with an RCA, Type WX2A, serial No. 568 
field intensity meter which is a conventional field intensity 
meter not designed for independent simultaneous readings 
of two co-channel signals. Inquiry has been made and 
failed to indicate that KCBS was given permission by the 
Commission to leave the air for extended periods of time 
so that the co-channel signal from KBIG could be measured. 
It must, therefore, be assumed that during measurement 
of the KBIG signal, the KCBS transmitter was shut down 
for very brief periods of time. With such a condition the 
KBIG signal could be observed for only a few seconds, 
which time may be no means be sufficient to detect the 
fading characteristics of skvwave transmission. 

The KBIG contours measured by KCBS are shown in 
Figure 10 of the KCBS November 26, 1952 affidavit. The 
Commissions attention is requested to the sharp null in 
the 100 and 200 microvolts per meter contours in the area 
slightly north and west of Bakersfield, California, which 
is the principal area of interference alleged by KCBS. The 
design and adjustment of the KBIG pattern are such that 
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no sharp null capable of producing such a condition 
401 exists in the pattern. Examination of the transmis¬ 
sion path fails to indicate why a groundwave signal 
would be attenuated to the extent shown by these nulls. 

In view of the above situations, it is not only difficult to 
see what precautions were taken to avoid daytime skywave, 
it is even more difficult to see that these precautions were 
successful. 

Conclusions With Respect to KCBS Protests 

The KBIG measurements contained in this present state¬ 
ment show that the adjustment of the KBIG pattern, as 
specified in its application for license, produces radiation 
values toward KCBS which do not exceed those predicted 
on the granted pattern. KBIG has thus complied with 
the terms of its construction permit. 

The KCBS protest of the KBIG application for license 
is based on interference to KCBS in an area where KCBS 
had measured its service contours and detected far greater 
coverage than predicted in its application. This extended 
coverage was deteced a full six months before construction 
was started on the KBIG array which was not designed to 
protect the KCBS coverage in the area upon which the 
KCBS protest is based, a fact known to the engineering 
department of the Columbia Broadcasting System, Inc. In 
the measurements of the KBIG signad, measured by KCBS 
and incorporated in the November 26, 1952 affidavit, the 
presence of strong daytime skywave is very probable. 

Respectfully submitted, 

George P. Adair Engineering Company, 
Robert E. Ritch. 
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445 Feb 25 1953 

####**#**• 

Opposition to Petitions to Designate Application for Hearing and 

for Other Relief 

KMPC, Inc., licensee of Radio Station KMPC, Los An¬ 
geles, California, and Columbia Broadcasting System, Inc. 
of California, licensee of Radio Station KCBS, San Fran¬ 
cisco, California, have filed petitions asking that the appli¬ 
cation of John H. Poole tr/as John Poole Broadcasting Co. 
for license to cover the construction permit (BMP-5734) 
for Radio Station KBIG, Avalon, California, be designated 
for hearing and that interim relief be afforded pending 
final action on the license application to the extent of re¬ 
voking the program test authorization of KBIG or re¬ 
quiring KBIG to reduce power and/or modify its antenna 
system. The petitions are accompanied by measurements 
of the signal strengths of KMPC, KCBS and KBIG, on 
the basis of which KMPC contends that there is overlap 
of the 25 mv/m contours of KMPC and KBIG, operating 
on 710 kc and 740 kc respectively, and KCBS contends that 
there is objectionable co-channel interference caused 

446 to KCBS by the operation of KBIG within the 
normally protected 0.5 mv/m daytime contour of 

KCBS. 

KBIG holds a construction permit for daytime operation 
on 740 kc, 10 kw DA. KMPC is licensed on 710 ks, 50 kw 
day, 10 kw night, DA-N. KCBS is licensed on 740 ks, 50 
kw, DA-2. All three stations are Class II assignments. 

In opposition to these petitioners, KBIG avers that 
KBIG has been constructed in full accord with the pro¬ 
visions of its construction permit and that all conditions 
set forth in the construction permit have been met; that the 
measurements made by KCBS and KMPC cannot be relied 
upon; that even if the reliability of the measurements made 
by KCBS and KMPC is accepted arguendo, they do not 
support the relief prayed; and that KCBS and KMPC are 
barred by laches and estoppel and should not be heard to 


complain. For these reasons, KBIG asks that the petitions 
be denied and that the KBIG license be issued forthwith. 

KBIG-KMPC 

The history of the KBIG operation involves the history 
of the use and proposed use of 710 kc and 740 kc in the 
Los Angeles area. To the extent hereby pertinent, the 
following are the facts. 

On November 14, 1946, KMPC, which theretofore had 
been operating on 710 kc, 10 kw, received a construction 
permit to increase power to 50 kw, DA-N. The appli- 
447 cation on which this construction permit was based 
(BMP-2186) utilized composite conductivity values 
in predicting the location of the various service contours, 
including the 25 mv/m daytime contour which was shown 
to fall short of Long Beach, California, and to lie at this 
bearing at a distance of approximately 2S miles from the 
KMPC transmitter. (The center of Long Beach is ap¬ 
proximately 31 miles from the KMPS transmitted.) An 
application for modification of license to 50 kw day, 10 kw 
night, DA-N filed by KMPC on August 15, 1947 (BML- 
1270) established an identical location for the 25 mv/m 
contour. 

On March 13, 1950, Mr. Poole applied for a construction 
permit on 740 kc, 1 kw, daytime, at Long Beach, California 
(File No. BP-7569, Docket No. 9662). On May 12, 1950, 
this application was designated for a comparative hearing 
with two competing applications not here pertinent. The 
Commission’s hearing order did not mention the possibility 
of 25 mv/m overlap with KMPC. Apparently, the Com¬ 
mission, relying upon its soil conductivity map values and 
the data filed by KMPC in support of its construction per¬ 
mit and license applications for 50 kw power, was satisfied 
that no such overlap would exist. KMPC was not made 
a party to the hearing and did not petition to inter¬ 
vene. 1 

i During this period KMPC was engaged in a hearing on renewal of its 
license (7 RR 7S8). 
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448 In the course of preparation for the hearing, Mr. 
Poole, his Washington consulting engineer, Mr. 

George P. Adair, and his West Coast consulting engineer, 
Mr. Jay Tapp, made further investigations of the poten¬ 
tial use of 740 kc in the Long Beach area. These investi¬ 
gations included the subject of possible overlap of the 
25 mv/m contrours of KMPC and a station operating in 
Long Beach on 740 kc. Mr. Adair made inquiries of rep¬ 
resentatives of KMPC to determine if KMPC had made any 
measurements which would show the location of the KMPC 
25 mv/m contour. The KMPC representatives turned over 
to Mr. Adair data (which was subsequently included in a 
field intensity survey filed by KMPC w’ith the Commission 
on January 17, 1952) which showed that KMPC provided 
a measured signal of 25 mv/m or better in certain parts 
of Long Beach, contrary to the representations made by 
KMPC in its applications for construction permit and 
license. These measurements made it apparent that 740 
kc w r as not available for assignment in Long Beach. Ac¬ 
cordingly, on August 30, 1950, Mr. Poole filed a petition 
for leave to amend his application in which he requested 
740 kc, 10 kw, daytime, employing a directional antenna, at 
Avalon, Santa Catalina Island, California. The petition 
recited that field intensity measurements made by 

449 KMPC showed that it placed a signal of 25 mv/m 
in parts of Long Island, thereby affecting the use 

of 740 kc there. The petition further recited that the direc¬ 
tional antenna proposed was designed to preclude over¬ 
lap of the 25 mv/m contour of the proposed station with 
that of Station KMPC. The amendment was accepted for 
filing without any change being made in the hearing issues 
or without making KMPC a party to the hearing. 

The hearing on the Poole application was held on Sep¬ 
tember 25 and 26, 1950. During the course of the hearing 
George P. Adair, Poole’s consulting radio engineer, intro¬ 
duced in evidence as Poole Exhibit 16 an engineering report 
which recited the following: 
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“The possibility of overlap of the proposed 25 mv/m 
contour with the 25 mv/m contour of KMPC, Los An¬ 
geles, California, has been thoroughly investigated. In 
Figure 2C is shown the location of the KMPC 25 mv/m 
contour. That part of the contour of the San Pedro- 
Long Beach area shown in Figure 2C was measured 
by KMPC, Los Angeles. In the other directions, the 
contour was computed on the basis of a conductivity 
value 15 x 10' 14 emu for land and a radiation value 
of 1300 mv/m.” 

Figure 2C, referred to in the above statement, shows that 
the 25 mv/m contours of KBIG and KMPC do not over¬ 
lap, but, contrarily, are separated by a distance of about 
2 miles at the closest point. 

On March 5, 1951, the Examiner rendered his initial 
decision granting the Poole application. The Corn- 
450 mission’s decision, issued on April 12, 1951, finalized 
the grant. (6 RR 1342a). The Commission stated 
in paragraph 6 of its final decision: 

“. . . there would be no overlap of the 25 mv/m con¬ 
tour of the proposed operation with the 25 mv/m 
contour of Station KMPC, Los Angeles, which operates 
on 710 kc.” 

Construction of KBIG was concluded in May, 1952, at 
which time the application for license (BL-4S97) was filed 
and program authorization requested. This authorization 
was granted on May 26, 1952, and on June 1, 1952, the 
station commenced commercial operation. 

When the KBIG application for license was tendered for 
filing on May 19, 1952, it was accompanied by a complete 
noil-directional and directional proof of performance which 
showed full compliance with the provisions of the KBIG 
construction permit. Measurements were made along 
eight radials, four of which were specified in the construc¬ 
tion permit. This proof was supplemented by data filed 
with the Commission on September 25, 1952, in response 
to the Commission’s request for additional measurements 
at points closer than 0.7 miles. The new measurements did 
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not alter the earlier data. There was also included with 
this supplemental proof a map showing the location of the 
measured KBIG 25 mv/m contour; whereas the 

451 predicted location of the KBIG 25 mv/m contour had 
provided a separation of about two miles at the 

closest point to the KMPC 25 mv/m contour; the measure¬ 
ments showed a minimum separation of about four miles. 
(Figure 6A, attached hereto). 

Supplemental engineering statements were also filed by 
KBIG on November 20, 1952, and February 20, 1953, in 
which measurements on four additional KBIG radials were 
presented. These measurements further confirmed that 
the conditions of the KBIG construction permit had been 
fully met and that the KBIG 25 mv/m contour did not 
extend beyond its predicted location in the critical direc¬ 
tions. 

By letter of October 24, 1952, and petition of January 
30, 1953, KMPC has requested that the KBIG application 
for license be designated for hearing and that the interim 
relief hereinbefore described be afforded. The letter and 
petition are accompanied by affidavits which set forth field 
intensity measurements made on KMPC and KBIG in 
July, 1952, on the basis of which it is contended that there 
is overlap of the 25 mv/m contour of KMPC and KBIG. 

To the merits of the overlap contention we now turn. 
It has long been recognized that the true field intensity 
of a radio station in any given location cannot be deter¬ 
mined by making a single measurement with a field in¬ 
tensity meter because local conditions may distort 

452 the field so that the meter does not indicate the 
true field strength. Instead, the meter responds to 

the composite field produced by the transmitting antenna 
system plus spurious radiations from nearby conductors 
and standing waves resulting from reflections. For this 
reason, it is standard practice to determine field strength 
by making a series of measurements at evenly spaced in¬ 
tervals along a radial so that a line may graphically aver- 
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age out the errors. The line then shows the average or 
true signal strength at any given location on the radial. 
It is possible that an unusual concentration of distorting 
media along one radial path will influence the average to 
such an extent that average values are no longer true. To 
employ a simile: taking field strength measurements under 
these conditions is like trying to measure the air tempera¬ 
ture with a number of thermometers placed in the direct 
rays of the sun; the thermometers may indicate the tem¬ 
perature to be 130° when it is really 85° in the shade. 

The Commission has before it the following measure¬ 
ments, all of which are in the zones of claimed overlap: 

(a) KMPC 50,000 w r atts non-directional field intensity 
survey filed January 17, 1952, including measure¬ 
ments made on KMPC radial N 151° E. 

453 (b) KBIG directional and non-directional proof 

of performance filed May 16, 1952, including 
measurements on KBIG radials N 20° E and N 45° E. 

(c) KBIG supplemental proof of performance filed Sep¬ 
tember 25, 1952, including additional measurements 
on radials N 20° E and N 45° E. 

(d) KMPC engineering statements filed October 24,1952, 
and January 30, 1953, covering measurements made 
by KMPC on KMPC radials N 151° E and N 163° E 
and on KBIG radials N 130° E and N 26° E. 

(e) KBIG engineering statement filed November 20,1952, 
covering KBIG measurements on N 5° E, N 20° E 
and N 30° E. 

(f) KBIG engineering statement filed February 20,1953, 
covering KBIG measurements made on N 5° E, 
N 20° E, N 25° E and N 30° E. 

All of the measurements made by KBIG on radials 5°, 
20°, 25°, 30° and 45° show' that the KBIG 25 mv/m con¬ 
tour does not extend as far as w*as predicted in the appli¬ 
cation on winch its construction permit is based. (Figure 
6A and IB attached hereto). No data has been sub- 
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454 nutted by KMPC which domenstrate that these meas¬ 
urements are in error. The radials are evenly 

spaced and avoid zones in -which distorting media are pre¬ 
valent. The measurements have been made in accordance 
with the provisions of the Standards. They are the only 
reliable evidence before the Commission of the location 
of the KBIG 25 mv/m contour. The engineering statements 
filed by KBIG on November 20, 1952, and February 20, 
1953, demonstratte that the measurements made by KMPC 
on selected KBIG radials 13° and 26° (neither of which 
is specified in the KBIG construction permit) cannot be 
relied upon because of the distorting media present in the 
areas where the measurements were made. 2 These dis¬ 
torting media explain the inconsistent measurements. The 
zones through which the KMPC selected radials pass are 
honeycombed for a distance of several miles with salt 
water channels, basins, islands, slips and breakwaters, 
creating a series of abrupt changes from high conduc¬ 
tivity sea water to comparatively low conductivity land and 
vice versa; there also exists in this area one of the densest 
concentrations of steel oil derricks in the world; there are 
a number of oil refineries, large factories and -waterfront 
cranes in the area; and there are major electrical 

455 power generating plants with attendant high voltage 
distribution complexes. All these influences com¬ 
bine to render unreliable any measurements made in their 
vicinity. They establish that the KMPC meter readings 
are false. 

Substantiating proof of the unreliability of the KMPC 
meter readings is provided by the measurements made by 
KBIG on the 25° radial, which, like the other KBIG radials, 
avoids the zones of distorting media. The contrasting 
KMPC 26° radial, -which is in a zone of distorting influ¬ 
ences, places the KBIG 25 mv/m contour some 10 miles 
farther from the KBIG transmitter than does the 25° 

2 The distorting media are erroneously referred to by KMPC’s consulting 
engineer in his January 22, 1953 affidavit as “terrain” effects. 
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radial. This is analogous to the situation sometimes en¬ 
countered in making measurements along a radial parallel 
to a power line where it is impossible to obtain measure¬ 
ments winch are m agreement with conditions measured 
over the balance of the 360 degrees of arc. By running 
radials a few’ degrees to each side of the pow’er line, con¬ 
sistent measurements are obtained. 

While KBIG does not accept responsibility for the loca¬ 
tion of the KMPC contour at any point different from its 
location shown in the measurements provided by KMPC 
in 1950, and consequently is not legally affected by any at¬ 
tempt of KMPC to impeach its owm measurements, it is 
not amiss to point out that there is serious disagree- 
456 ment between the KMPC 25 mv/m contour as de¬ 
termined by KMPC in its January 17, 1952 report 
and as determined by KMPC in its October 24, 1952, and 
January 30, 1953, filings herein. 3 This disagreement 
amounts to 8.3 miles at bearing N 151° E and 7.6 miles at 
bearing N 163° E. (Figure 1A attached). The conflict 
is particularly difficult of comprehension when it is con¬ 
sidered that KMPC has submitted data showing different 
locations of the 25 mv/m contour radial X 151° E in each 
survey. 

In sum, the Commission has specified in the KBIG con¬ 
struction permit only one radial tow’ard the KMPC 25 mv/m 
contour, namely 20°. Uncontested measurements on this 
radial demonstrate that the array is in adjustment and 
that the KBIG 25 mv/m contour does not extend beyond 
its predicted location in the critical areas. KBIG has done 
more than required by the construction permit, having 
measured five radials through the sector N 5° to N 45°, in¬ 
cluding the 20° specified radial. The four additional radials, 
all of w’hich were selected to avoid distorting media that 
produce false meter readings, confirm the location of the 
25 mv/m contour as not extending beyond its predicted 

3 The degree of disagreement is even greater between the 25 mv/m contour 
shown in the 50 kw daytime construction permit and license applications and 
that shown in the October 24, 1952 and January 30, 1953 filings. 
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location. Measurements made by KMPC on other radials 
are unreliable and should be rejected. To the extent, 

457 if any, that the KMPC 25 mv/m contour extends 
beyond the location heretofore specified by KMPC, 

that station must assume whatever legal and moral re¬ 
sponsibility is entailed. It is barred by laches and estoppel 
from showing a different location of its 25 mv/m contour 
in this proceeding and should not be heard to complain. 

KBIG-KCBS 

The history of the KCBS 740 kc assignment is also 
pertinent to consideration of its petition. KCBS (formerly 
KQW, licensed to Pacific Agricultural Foundation, Ltd. 
until 1949 when it was assigned to Columbia Broadcasting 
System, Inc.) filed an application in 1940 to change its 
facilities to 740 kc, 50 kw, DA-2. (BP-3021). This appli¬ 
cation was subsequently designated for hearing with the 
mutuallly competitive application of Associated Broad¬ 
casters, Inc. (hereinafter referred to as KSFO) to change 
its facilities to 740 kc, 50 kw, DA-2. A hearing was held 
on the applications in 1942. On April 13, 1943 the Com¬ 
mission dismissed both applications, without prejudice to 
refiling, because they would require the use of critical war 
materials. (10 FCC 5). The applications were subse¬ 
quently resubmitted and in 1946 they were again desig¬ 
nated for a comparative hearing, which was held that year. 
On October 27, 1947, before a decision was reached 

458 in the hearing, KCBS petitioned to amend its ap¬ 
plication to specify 560 kc (the frequency then used 

by KSFO) so that both KCBS and KSFO might receive 
grants. On August 19, 1948, the Commission entered an 
order granting both applications. (4 RR 748). 

During October, 1949, KCBS and KSFO each filed ap¬ 
plications for extensions of time in which to complete con¬ 
struction. KCBS stated in its application that it was in¬ 
formed that KSFO had abandoned its plans to construct 
on 740 kc and was desirous of assigning its construction 
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permit to KCBS. The Commission refused to extend the 

740 kc construction permit of KSFO or to permit its as- 1 

signment to KCBS, on the ground that good cause had 

not been shown for failure to construct, but at the same 

time it wrote KCBS stating that in view of the history of 

the proceedings, opportunity would be given to KCBS to 

obtain the 740 kc facilities which had been granted to * I 

KSFO. KCBS thereupon petitioned the Commission to 

reopen the record in the old hearing docket and to reinstate 

and give special consideration to its application for con- ♦ 

struction permit to change the facilities of KCBS to 740 kc, 

50 kw, DA-2. The Commission granted this petition, re¬ 
opened the record, and on July 21,1950 granted the KCBS 
application. 

Attached hereto as Figure 6 are the predicted service 
contours which KCBS submitted in support of its 
459 1950 request to reinstate its application. The engi¬ 

neering exhibit which accompanied the request for 
reinstatement represented that the contours were based on 
“conductivities . . . obtained by extensive measurements 
on numrous radio stations whose ground waves traverse n 
the various paths. ” It is to be noted that the predicted 
0.5 mv/m daytime contour shown in Figure 6 falls short 
by approximately 85 miles of the location of the 0.5 mv/m 
contour now claimed by KCBS in the engineering statement 
accompanying its December 12, 1952 petition. 

At the time KBIG prepared its application in August, 

1950 for 740 kc, 10 kw, DA, daytime, there was available 4 

in the Commission’s files the 0.5 mv/m KCBS contour 
shown in Figure 6. This contour was used by KBIG in j 

computing its permissible radiation in the direction of the 
KCBS service area. (Poole Exhibit 16, Docket 9662). 

The Commission took special note of this in its decision , 

granting the KBIG application and indicated that if FCC 
soil map conductivity values had been used to establish 
the KCBS contours, KBIG would have been able to radiate 
substantially more energy in the direction of KCBS. (6 
RR 1342a). I 
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We now come to the contentions made by KCBS in its 
December 12, 1952 and January 29, 1953 petitions, 

460 wherein KCBS claims that objectionable interfer¬ 
ence is caused to its 0.5 mv/m contour by the opera¬ 
tion of KBIG. The allegations of objectionable interfer¬ 
ence are based upon the following premises: 

(a) That the KCBS 0.5 mv/m measured contour ex¬ 
tends for a distance of approximately 85 miles beyond its 
predicted location, presumably because the conductivity 
is higher than the values relied upon by KCBS in its appli¬ 
cation for construction permit. 

(b) That the KBIG nuisance contour (0.025 mv/m) ex¬ 
tends beyond its location as predicted by KBIG, because 
the KBIG antenna is radiating in excess of its predicted 
values on radial N 345° E 4 and because the measured soil 
conductivity exceeds the soil conductivity values relied upon 
by KBIG in its predictions. 

As shown by the engineering statement filed by KBIG 
on February 20, 1953, KBIG’s consulting engineer has 
studied the data submitted by KCBS. In addition, KBIG 
has made measurements of its signal along the radial N 
345° E. These measurements are included in the engineer¬ 
ing statement filed on February 20, 1953. Both the KCBS 
data and the KBIG data establish that KBIG has been 
constructed in full accordance with the provisions of its 
construction permit and is operating in compliance there¬ 
with contrary to the KCBS contentions. 

461 The engineering evidence shows that KBIG has 
made both directional and non-directional measure¬ 
ments on eight radials, all of which prove that the array 
has been correctly adjusted. It has also made measure¬ 
ments on four additional radials, including N 345° E, which 
likewise show that the permissible radiation is not being 
exceeded and that the pattern is in adjustment. In con¬ 
trast, KCBS relies on measurements made on only one 
radial, N 345° E, and the contention is made that the KBIG 

4 KCBS admits that the KBIG array is in adjustment on radials 310®, 325® 
and 20®, the radials measured in the KBIG proof of performance. 
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radiation along this radial is 450 mv/m at one mile, as 
compared with KBIG’s predicted field of 390 mv/m and 1 

m.e.o.v. of 422 mv/m at this bearing. However, measure¬ 
ments made by KBIG on this same radial demonstrate 
that the radiation is 415 mv/m, not 450 mv/m as claimed by 
KCBS. The difference between 450 mv/m and 415 mv/m 
may be due to the fact that the KCBS measurements were * 

not made strictly in accordance with the Standards of 
Good Engineering Practice in that they were not evenly 
spaced and did not include the required number of close-in « 

measurements, whereas the KBIG measurements were 
made with greater care and in full compliance with the 
Commission’s requirements. Furthermore, the KCBS an¬ 
alysis admits of a margin of error of 27.7%, which could 
easily explain the 6.64% difference between the value 
of 450 mv/m arrived at by KCBS and the m.e.o.v. value ; 

of 422 mv/m. 

462 The February 20, 1953, engineering statement j 

also points out that the method apparently used by 
KCBS in making measurements of the KBIG signal ] 

strength did not provide assurance that the measurements 
would not be in error to a substantial degree because of 
the presence of daytime skvwave transmission. KBIG’s 
consulting engineer concludes that it is his opinion that 
sufficient care was not taken by KCBS in its measurements 
to avoid the effects of daytime skywave, which is unusually 
prevalent in the Pacific Southwest. 

The KBIG February 20, 1953 engineering statement « 

also shows that most of the measurements on which KCBS 
relies to substantiate its claim of more extended 0.5 mv/m 
coverage were made in 1951, approximately a year before 
construction of the KBIG array was completed and several 
months prior to the start of construction on the KBIG j 

array. KBIG was not advised of the existence of these 
measurements until the fall of 1952/’ When this fact 


• r > KCBS also neglected to bring the measurements to the Commission’s at¬ 
tention at the time it filed its application for renewal of license on August 
1, 1952, two months after KBIG began program operation. 
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is considered in conjunction with the eleven year history 
of KCBS’ application on 740 kc (which should have placed 
KCBS on full notice of the propagation conditions 

463 in its service area) and the fact that KCBS did 
not protest the KBIG grant or seek to participate 

in the KBIG hearing, it is apparent that KCBS has lost 
by laches and estoppel whatever legal or equitable right it 
may have had to protest the KBIG operation. 

There is also reasonable doubt wdiether the area of 
interference claimed by KCBS is an area in which KCBS 
has ever had a significant number of listeners. The claimed 
area of interference lies roughly between Fresno and 
Bakersfield in parts of Fresno, Kings, Tulare and Kern 
Counties. All this area is more than 160 miles from San 
Francisco. Much of it is nearer to Los Angeles where CBS 
owns and operates Class 1 Station KNX on 1070 kc, 50 
kw, unlimited time. All or part of the claimed area of 
interference is also served by CBS affiliates KERN, 1410 kc, 
1 kw, Bakersfield and KFRE, 940 kc, 50 kw, Fresno. 

KBIG Exhibits A, B and C attached hereto are of sig¬ 
nificance in this respect. They are copies of the 50 lav 
coverage claims distributed by KCBS to advertisers and 
agencies in 1950-1952, prior to the time KBIG commenced 
operation. Exhibit A shows the predicted service contours 
expected by KCBS on the basis of its increase in power to 
50 kw. It is noted that these contours follow closely those 
predicted at the time its construction permit was 

464 obtained (Figure 6 attached). KBIG Exhibit B, 
which apparently was prepared subsequent to the 

time KCBS began operation with 50 kw in August 1951, 
shows the KCBS 0.5 mv/m daytime contour “based on 
actual field-strength measurement of 0.5 mv/m engineer¬ 
ing contour for 50 kw operation, normalized to county 
lines.” This contour does not differ greatly from the 
predicted contour submitted with the KCBS application 
for 50 kw; it by no means supports the coverage claimed 
by KCBS in its December 12, 1952 and January 30, 1953 
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petitions. KBIG Exhibit C is a comparison of KCBS audi¬ 
ence mail for the period March through July 1951 when 
KCBS operated with 5 lav as compared to August through 
December 1951, during which KCBS operated with 50 kw. 
(KBIG was not on the air during either period). In this 
study, KCBS defines its service areas in three calssifica- 
tions, i.e., Primary, where it has 50-100% mail response; 
Secondary, where it has 25-50% response and Teritary, 
wfiiere it has 10-25% response. It is significant that KCBS 
did not even receive tertiary mail response from Fresno, 
Kings, Tulare or Kern Counties. 

465 KMPC and KBIG Not Entitled to Hearing on KBIG 

License Application 

We now come to the question whether KMPC and KCBS 
are entitled as a matter of law to a hearing on the appli¬ 
cation of KBIG for license. As has been shown, KBIG 
has been constructed in full accord with the conditions of 
its construction permit. Section 319(c) of the Communi¬ 
cations Act of 1934, as amended, provides that upon comple¬ 
tion of construction of a station for which a construction 
permit has been granted, and upon it being made to appear 
to the Commission that all the terms set forth in the ap¬ 
plication and permit had been fully met, and that no cause 
or circumstance arising or first coming to the knowledge 
of the Commission since the granting of the permit would, 
in the judgment of the Commission, make the operation 
of the station against the public interest, the Commission 
shall issue a license to the holder of the permit for the 
operation of the station. Section 319(c) further provides 
that the provisions of Section 309(a), (b), and (c), which 
afford to interested parties the right to a hearing on an 
application for construction permit, shall not apply with 
respect to an application for station license. (See, also, 
H.R. 1750, 82 Cong. 2d Sess., April 8, 1952.) 

Section 405 of the Communications Act provides still 
further evidence of the integrated statutory scheme and 
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the protections afforded the grant of a construction 

466 permit. That section limits to thirty days the time 
within which an aggrieved person may petition for 

rehearing. Under Section 402(c) of the Act the time within 
which a person may appeal from a grant or denial of an 
application is likewise limited to thirty days. 

Sections 309(a), (b) and (c), 319(c), 402(c) and 405 of 
the Act are all part of a clear legislative intent that a 
construction permit, unless challenged within thirty days, 
is beyond attack. This enables the permittee to go ahead 
with construction and make large investments with assur¬ 
ance that his grant, barring fraud on the Commission, shall 
ripen as of course into a license when construction is com¬ 
pleted. 

It is obvious that neither KMPC nor KCBS has satis¬ 
factorily presented evidence showing for the first time 
that the grant of the subject license application would not 
be in the public interest. Even if, arguendo, the allegations 
made by KMPC and KCBS could have been sustained, the 
grant of a license to cover the construction of the only 
standard broadcast station on Santa Catalina Island, a sta¬ 
tion rendering primary service to over 3,000,000° persons 
and built at a cost of $222,902.81, would nevertheless be in 
the public interest. Hence, the license application should 
be granted as a matter of course. 

467 KMPC and KCBS Not Entitled to Interim 

Relief 

Having determined that the license for KBIG should 
issue forthwith and without a hearing, the request for 
interim relief becomes moot. But even if the Commission 
were to order a hearing on the license application, the 
interim relief must be denied as a matter of law and equity 
and because it would be contrary to the public interest. 

« Exhibit 16 introduced at the hearing on the KBIG application for con¬ 
struction permit predicted that the station would serve 3,192,615 persons within 
its 0.5 mv/m primary service contour. 




KBIG has been in commercial operation since June 1, 
1952. The instrument of authorization pursuant to which 
it is operating is labeled “program test authorization.” 
Under the Commission’s Rules and Practice, authority to 
conduct program tests is not granted until the applicant 
has filed an application for license showing that construc¬ 
tion has been completed in accordance with the terms of 
the construction permit, the technical provisions of the 
application therefor, and the rules and regulations and ap¬ 
plicable engineering standards and until the Commission 
has had opportunity to study the license application and 
to determine that the station is in satisfactory operating 
condition. Call the instrument of authorization what one 
may—a “temporary license” or a “program test author¬ 
ization”—the authorization in question must be viewed 
as a “license” of some sort. As such, it is protected 
468 by the provisions of Section 309(c) of the Act, 
which makes any summary termination or modifica¬ 
tion of an instrument of authorization illegal. 7 

Even if a program test authorization could he terminated 
as a matter of law without advance hearing, the Commis¬ 
sion would be compelled to deny the request in this case. 
( Cf . 7 RR 966; 7 RR 1041). We need not here repeat the 
showing of laches and estoppel that bar KMPC and KCBS 
as a matter of equity from protesting KBIG’s operation. 
Equally important is the fact that, in the case of KCBS, the 
area of alleged interference is far beyond KCBS’s normal 
area of interest and, in the case of KMPC, no showing of 
loss of listeners has been made. 8 On the other hand, revo¬ 
cation of the KBIG program test authorization or reduc¬ 
tion in power as proposed by KCBS would work irreparable 
damage to KBIG. 

" The provision of FCC Rule 3.168(b) reserving to the Commission the right 
to revoke authority for program tests as and when such action may appear 
to be in the public interest, conveniences and necessity, has been superseded by 
Section 309(c) of the Act. 

8 In fact, KMPC has announced an increase in its daytime rate effective 
March 1, 1953, an action on its part which effectively refutes any claim of 
injury from the operation of KBIG. 
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CONCLUSION 

At the cost of much time and labor, and the expenditure 
of considerable sums of money, respondent pro- 
469 ceeded through a hearing in 1950 in an effort to ob¬ 
tain a construction permit for a new standard broad¬ 
cast station at Avalon, Santa Catalina Island, California. 
The Commission granted the permit in April, 1951 and the 
station was built during 1951 and 1952 in reliance on the 
construction permit at a cost of $222,902.81. The KBIG 
proof of performance, supplemental proof and other data 
show that KBIG was constructed and is presently operat¬ 
ing in full compliance with every provision of its construc¬ 
tion permit. No contrary reliable evidence has been pre¬ 
sented. Accordingly, the Commission should grant forth¬ 
with the subject application for station license. 

Respectfully submitted, 

John H. Poole, tr/as 

John Poole Broadcasting Co. (KBIG) 

By: /s/ James A. McKenna, Jr. 

/s/ Leonidas P. B. Emerson 
McKenna & Wilkinson 
1028 Connecticut Ave. 
Washington 6, D. C. 

His Attorneys 


February 24, 1953. 
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estimated intense listening area 


With the increase of KCBS power from 5,000 watts 
to 50,000 watts in August, 1951, the KCBS listening 
area was extended substantially. 

Since the intensity of KCBS audience in this expanded 
market has not yet been measured, the CBS Radio 
Engineering and Market Research Departments have 
here projected a conservative estimate of the station’s 
primary listening area, based on the 1949 BMB and 
the KCBS 50 kw engineering pattern. 

Day and night listening area maps for KCBS, based 
upon actual measurement of the Station's listening 
audience, will be available after the completion of the 
Standard Audience Measurement Audit later this year. 


KBIG Exhibit B, Page 


KCBS INTENSE SERVICE AREA ESTIMATE 
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Based on actual field-strength measurement of 0.5mv/n engineer¬ 
ing contour for 50 kw operation, normalized to county lines-. 
Unshaded counties within the above contour have been omitted 
from this estimate because of existing CBS affiliates. 




KCBS BM8 Daytime 50-100* Area 11949) 

Estimated additional area covered with 
new 50 kw ope rat i on 


Day time Tot a I 


1951 RADIO homes 
922.830 

152.600 

1.075.430 

KBIG Exhibit B. Page 2 
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KCBS INTENSE SERVICE AREA ESTIMATE 



Based on actual field-strength measurement of One-Half Night 
Limit engineering contour for 50 kw operation, normalized to 
county lines. Unshaded counties within the above contour have N 

been omitted from this estimate because of existing CBS affili¬ 
ates. (Note: One-Half Night Limit equals l.l mv/m and, like » 

the Daytime 0.5 mv/m contour, is taken to represent the -limit 
of intense service.) 


] KCBS BM8 Nighttime 50-100% Area (1949) 

□ Estimated additional area covered with 
new 50 kw operation 


Nighttime Total 


k 


1951 RAOIO HOMES 

922.830 “j 

81,180 

I.004,010 

KBIG Exhibit B, Page 3 > 




KCBS AUDIENCE MAIL 
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March through July 1951 (5*000 watts) 
as compared to 

August through December 1951 (50*000 vatts) 




These audience mail maps are not presented 
as an absolute definition of the KCBS area. 
However, they do have sales interest as a 
comparison of the mail received prior to 
our power increase with that received after. 

These points should be noted: 

1. Nearly all of this mail was in response 
to KCBS local programming. 

2. The special offers made during the five 
months prior to the power increase were 
equivalent to those made in the five 
months following. 

3. The count for August through December 
does not include one special offer 
which pulled over 10,000 letters not 
classified here. 

J*. KCBS received 60$ more letters during 
the period after the switch-over than 
in the period before. 


KBIG Exhibit C, Page 
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PROPORTIONAL UTTERS ITT OF KCBS AUDIENCE MAIL 


March through July, 1951 


OOO watts 


H 50 - 100$ Primary 
^ 25 - 50$ Secondary 

(~1 10 - 25 i Tertiary 



SAN MINNNO'"' 


This map is based on the mail 

from each county 

in proportion 

to its population 

• 


The proportional indices for 


the Bay Area counties were 


averaged. This average is the 
100$ base. 


KBIG Exhibit C, Page 2 












FROPCRTIGKAL UTIXHSOT OF KCBS AUDZEBCE MAIL 


» 


7C- 

■asss - 

y. J PW 




111 , VlLA~0 


August through December, 195I 
50,000 vatts 

B 50 - 100* Primry 
25 - 5Ojt Secondary 

FI 10 - 23% Tertiary 



This sap is based on the aall 
from each county in proportion 
to its population. 

Hie proportional indices for 
the Bay Area counties vere 
averaged. This average is the 
100$ base. 


KB1G Exhibit C, Page 3 




quahtity ahd location op kcbs audiehce kail 


March through July, 1951 


5,000 watts 



KBIG Exhibit C, Page-4 
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485 Mar. 27,1953 

Bequest for Order to Show Cause and Memorandum in 
Support of Petition for Hearing 

(Exhibits—Figures and Tables—Omitted in Printing) 

On December 12, 1952, Columbia Broadcasting System, 
Inc. of California (hereinafter referred to as “CBS”), 
licensee of standard broadcast station KCBS, San Fran¬ 
cisco, California, which operates on 740 kc, filed a petition 
requesting the Commission to initiate the action necessary 
to designate for hearing the application for license (BL- 
4897) to cover construction permit (BMP-5682) of John H. 
Poole, Tr./as John Poole Broadcasting Co., Avalon, Cali¬ 
fornia (hereinafter referred to as “KBIG”) and to make 
petitioner a party thereto. KBIG’s application requests 
authority to operate on 740 kc. Attached to CBS’ petition 
was an engineering affidavit showing that the operation of 
KBIG under the program test authority granted it upon 
the filing of its application for covering license was causing 
severe interference to KCBS within its normally protected 
contour. The petition further stated that CBS was taking 
additional measurements to determine the cause of such 
interference. 

On December 22, 1952, KBIG filed a partial response to 
the aforesaid petition requesting that no action be taken 
thereon for a period of 60 days to afford it an opportunity 
to make an additional field survey. This request was 
granted by the Commission. 

On January 29, 1953, CBS filed a Supplementary Peti¬ 
tion attached to which was an affidavit describing and ana¬ 
lyzing the additional measurements taken subsequent to 
the filing of its first petition. It was concluded therein that 
KBIG had failed to make an adequate showing of opera¬ 
tion in accordance with the predictions set forth in its ap¬ 
plication for construction permit or of compliance with the 
construction permit, and had not filed the required ade¬ 
quate proofs of performance. It was requested therefore 
that pending the completion of any hearing set by 

486 the Commission, KBIG’s program test authority be 
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revoked or that it be permitted to operate only at 
such reduced power as would afford adequate protection 
to KCBS. 

On January 30, 1953, KMPC, Inc., licensee of standard 
boardcast station KMPC, Los Angeles, California, which 
operates on 710 kc, alleging a 25 milliwatt per meter con¬ 
tour overlap between it and KBIG, substantiated by engi¬ 
neering affidavit, petitioned the Commission to designate 
KBIG’s application for hearing and either to revoke 
KBIG’s program test authority or direct it to make ap¬ 
propriate adjustments in its directional antenna system so 
as to eliminate the overlap. 

On February 24, 1953, KBIG filed its Opposition to the 
aforesaid petitions of CBS and KMPC, Inc. 

I. 

When CBS became aware of the interference to KCBS 
from KBIG’s signal and filed its petition requesting that 
the latter’s application be designated for hearing with the 
object of demonstrating to the Commission that, because of 
such interference, the public interest required that such ap¬ 
plication be denied, CBS was, of course, cognizant of the 
harsh nature of the relief which it sought. Accordingly, it 
undertook to examine whether some intermediate steps 
might not be taken which would substantially remove the 
difficulties confronting the parties and relieve the Commis¬ 
sion from making the difficult choice between denying a 
license to KBIG and permitting the present interference to 
KMPC and KCBS in violation of the Commission’s stand¬ 
ards. This examination consisted primarily of a study of 
KBTG’s antenna system and has resulted in the working 
out of new antenna patterns which would, in our judgment, 
at a minimum of expense and labor, result in the elimina¬ 
tion of a substantial portion of the interference to KCBS 
and KMPC and still permit KBIG to radiate an acceptable 
signal throughout the area it is primarily designed to serve 
and beyond. These proposed antenna systems are set forth 
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in the engineering exhibit atached hereto and made a part 
hereof. As the Commission will note, the suggested sys¬ 
tems (proposed in the alternative) should achieve the de¬ 
sired results. 

487 Accordingly, it is requested that, in addition to the 
action heretofore requested by CBS, (a) the Com¬ 
mission issue to KBIG an order to show cause why its con¬ 
struction permit should not be modified so as to require an 
antenna system which would give adequate protection to 
KCBS and KM PC and, in the event that KBIG does not 
either agree to such modification or propose a system ac¬ 
complishing the desired objective, (b) the Commission so 
frame the issues in the hearing on KBIG’s application for 
covering license as to permit the Commission to require 
such modification if it finds it to be in the public interest. 

n. 

In its response to the petition of CBS and KMPC Inc., 
KBIG takes the position that the Commission does not now 
have the authority, (1) to set for hearing its application 
for covering license, or (2) to terminate or alter in any 
■way KBIG’s program test authority without a hearing. 

A. The Commission’s authority to designate for hearing 
applications for covering licenses . 

It is clear, and indeed it is admitted by KBIG, that prior 
to the recent amendments to the Communications Act* the 
Commission had the power, under appropriate circum¬ 
stances, to set for hearing an application for covering 
license (4 RR 463; 7 RR 2066; 7 RR 1074). But KBIG 
argues that the amendments to Sec. 309 and the addition 
of Sec. 319 (c) contained in Public Law 554 have stripped 
the Commission of this power.** 

* The so-called McFarland Amendments—Public Law 554—82nd Congress. 

* # KBIG also cites Secs. 402 (c) and 405 of the Act. However, the 
amendments to those sections are purely of a technical nature and the sections 
themselves, which deal -with rchearings and appeals, do not refer or relate 
in any way to Commission procedure or authority prior to final grant of the 
application under attack. Hence, they have no bearing here. 


Section 319 (c) reads as follows: 

“(c) Upon the completion of any station for the con¬ 
struction or continued construction of which a permit has 
been granted, and upon it being made to appear to the 
Commission that all the terms, conditions, and obligations 
set forth in the application and permit have been fully met, 
and that no cause or circumstance arising or first coming 
to the knowledge of the Commission since the granting of 
the permit would, in the judgment of the Commission, 
make the operation of such station against the public in¬ 
terest, the Commission shall issue a license to the lawful 
holder of said permit for the operation of said station. 

Said license shall conform generally to the terms of 
488 said permit. The provisions of Section 309 (a), (b), 
and (c) shall not apply with respect to any station 
license the issuance of which is provided for and governed 
by the provisons of this subsection.’’ 

The first two sentences were carried over verbatim from 
Sec. 319 (b) of the Act. The last sentence is new. 

Section 309, as amended, sets forth the procedure to be 
followed by the Commission in handling applications. In 
substance, it adds to the Act two provisions not theretofore 
contained therein. First, it requires the Commission to 
notify all parties in interest when an application is to be 
set for hearing and grants to parties in interest the right 
to participate in any such hearing, and second, it provides 
that a grant made without hearing is subject to protest 
for thirty days by parties in interest and, if a protestant 
meets the necessary requirements, the grant must be set 
aside and the application set for hearing. 

KBTGr’s position then is this: The inclusion in the 
statute* of the right to intervene, and, more specifically 
here, the right to protest, together with the insertion of a 
provision that the intervention and protest procedures set 
forth in Sec. 309 are not applicable to applications for 
covering licenses, demonstrates a Congressional purpose 
to take from the Commission the authority, theretofore 

* Even though not in the Act prior to the Amendments, the Commission’s 
rules contained provisions for intervention and protest (Sec. 1.388 and 1.390). 
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vested in it, to designate for hearing in appropriate cir¬ 
cumstances an application for license to cover a con¬ 
struction permit. 

It should be noted at the outset that KBIG has made no 
reference whatsoever to any legislative history in support 
of its contention. The reason is at once apparent. There 
is none. In fact, such history as there is tends to sub¬ 
stantiate the conclusion that Congress did not intend to 
foreclose the Commission from denying covering licenses. 
The provision in Sec. 319 (c) to the effect that the protest 
and intervention procedures provided for in Section 309 
are not applicable to applications for licenses to cover con¬ 
struction permits was added to the bill by the Interstate 
and Foreign Commerce Committee of the House. It was 
not in the bill as presented to the Senate Committee, as 
passed by the Senate or introduced in the House. Accord¬ 
ingly, there was no testimony adduced with respect to such 
provision. It is not to be presumed that Congress 
would impose such a serious limitation on powers 
489 theretofore held and exercised by the Commission 
in the absence of some request for such limitation or 
at least of some legislative discussion on the subject. 

In its report, the House Committee, after noting that 
“in most cases the issuance of such a license would almost 
automatically follow from the fact that the construction 
permit was granted”, stated that it appeared “obvious 
that the new pre-hearing and protest procedures of the 
revised section 309 (b) and (c) should not apply with 
respect to” covering licenses.* If its intent were to place 
a construction permit beyond attack, unless challenged 
within thirty days, the reason therefor does not appear to 
be “obvious”.** And, of course, if Congress had any 
such purpose it would not have retained in the Act the pro¬ 
vision authorizing a grant of covering license only after 

* House Report Xo. 1750—82nd Congress P. 11. 

** The ‘‘obvious” reason that such new procedures should not apply is 
that it would be unduly harsh to afford a party in interest who may have had 
ample opportunity to protest the grant of construction permit the automatic 
right to cause the license application to be set for hearing. 



148 


it is “made to appear to the Commission that all the terms, 
conditions and obligations set forth in the application and 
permit have been fully met, and that no cause or cir¬ 
cumstance arising or first coming to the knowledge of the 
Commission, make the operation of such station against 
the public interest.” It is the retention of this provision, 
which prior to the Amendments both the Commission and 
the Courts have held authorized the Commission to deny 
applications for covering licenses (7 RR 2066; 7 RR 1074) 
'which, in the absence of any showing of a contrary Con¬ 
gressional intent, requires the Commission to conclude that 
its authority with respect to covering licenses was un¬ 
changed by the so-called McFarland amendments. In 
fact, as will be shown more fully below, the circumstances 
of this case require the Commission to designate for hear¬ 
ing KBIG’s application for license to cover its construction 
permit. 

B. The Commission’s power to cancel KBIG’s program 
test authority without a hearing. 

Here again, as KBIG admits, prior to the recent amend¬ 
ments to the Communications Act, the Commission’s right 
to cancel without hearing a program test authoriza- 
490 tion was unquestioned (7 RR 966 and 1041). And, 
in granting any such program test authority, the 
Commission expressly reserved such right (FCC Rules— 
Sec. 3.168 (b)). But KBIG claims that the addition of 
Sec. 309 (c) stripped the Commission of its authority in 
this regard and rendered Sec. 3.168 (b) of the rules null 
and void. It reaches this result by asserting that the 
authorization in question is a license of some sort and as 
such is protected by Section 309 (c) of the Act, which, in 
its view, makes illegal any summary termination or modi¬ 
fication of an instrument of authorization. That the pro¬ 
gram test authority granted to KBIG is a “license of some 
sort” is of course true. But nowhere in Sec. 309 (c) is 
there any suggestion that the Commission may not condi- 
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tion the issuance of a temporary authorization so that it 
is subject to cancellation without hearing. It is clear from 
the legislative history of that section that the protest pro¬ 
cedure which it embodies was introduced to assure that 
persons who have a right to challenge on appeal the 
legality or priority of a grant may take their complaint 
first to the Commission—a guaranty not theretofore con¬ 
tained in the Act.* In other words, Sec. 309 (c) was added 
to afford relief to parties aggrieved by a grant and not 
to give any additional protection to parties receiving 
grants.** 

And, for another reason too it is difficult to understand 
how KBIG can pin its contention on Sec. 309 (c). For, as 
KBIG states, its program test authority is some sort of a 
“license”. And it is clear that this “license” was issued 
pursuant to an application filed for covering license after 
grant of, and alleged completion of construction under 
and in compliance with the terms of, a construction 
491 permit.*** Hence its issuance is provided for and 
governed by the provisions of Sec. 319 (c) of the 
Act which, by its very terms, as noted above, makes Sec. 
309 (c) inapplicable to such licenses.**** 

* S. Rep. No. 142—82nd Congress—(p. 8). 

# * In fact, had KBIG’s program test authority been granted subsequent 
to the incorporation in the Act of Sec. 309 (c), its validity might well be 
in question. For public notice of the request for such authority and the 
grant thereof was not given and hence parties in interest were afforded no 
opportunity to protest or seek reconsideration under Sees. 309(c) and 405. 
See 8 RR 520. 

*** Sec. 3.168 (a)—FCC rules. 

**** Even assuming, arguendo, that KBIG’s contention as to the effect of 
Sec. 309 (c) on the Commission’s right to cancel program test authorizations 
without a hearing is correct, it would obviously apply only to an authorization 
granted after the section was enacted into law. For authorizations, with 
respect to which the right of cancellation was reserved, issued, as here, prior 
to the effective date of the inclusion in the Act of such section (July 16, 1952), 
were valid when made and conditions attached thereto were accepted by the 
applicants. And there is no indication that Congress intended to vitiate the 
Commission’s power to insist on compliance with conditions properly imposed 
particularly when it is clear that such program test authorizations would not 
have been so summarily granted had strings not been attached. 
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m. 

A. In considering KBIG’s opposition to the granting of 
relief to CBS, one fact should be noted and emphasized. 
Nowhere does KBIG deny the interference which it causes 
KCBS. The extent and nature of this interference has 
been established in the manner approved by the Commis¬ 
sion and is detailed in CBS’ earlier petitions. This sub¬ 
stantial interference within KCBS’ normally protected 
contour, it is clear, constitutes a modification of KCBS’ 
license which calls for a hearing. (7 RR 2138; 319 U.S. 
239). While the cases cited pertain to applications for 
construction permit rather than applications for license to 
cover construction permit, the principle is the same at 
least so long as the interfering condition is a “cause or 
circumstance arising or first coming to the knowledge of 
the Commission since the granting of the permit” (Sec. 
319 (c) of the Act, quoted supra). And it is established 
that where an application for construction permit is filed 
and granted on the basis of soil conductivity values con¬ 
tained in the Commission’s standards and it later develops 
that the actual values are higher than those in the standards 
so that interference (or overlap) with an existing station 
develops in contravention of the Commission’s standards, 
such constitutes a “cause or circumstance arising or first 
coming to the knowledge of the Commission”, which 
justifies or requires the application for covering license 
to be set for hearing (7 RR 1074).* 

492 There is here too the additional circumstance that 
KBTG has not constructed and is not operating in 

* The Commission there specifically stated that such * ‘ reliance was in 
accord with established practice and the Commission rules’’ (p. 1076) Cf. 
WOW v. FCC, 6 RR 2026, in which the Court of Appeals, D. C., reversing 
the Commission, held that where an application was granted upon a representa¬ 
tion that the grant would cause no objectionable interference on the basis of 
the soil conductivity values of the Commission and where actual operation 
proves interference to an existing licensee who did not object to the original 
grant, having relied on the applicant’s representations and the Commission’s 
soil conductivity maps, the existing licensee was entitled to a hearing upon 
the question of interference, in connection with the application for renewal of 
the license granted upon the erroneous representation. 
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accordance with its construction permit. This is estab¬ 
lished in the earlier petitions of CBS in this proceeding 
and in the engineering exhibit attached hereto. Accord¬ 
ingly, there can be no doubt that unless KBIG consents 
to the modification of its construction permit, KBIG’s 
application must be designated for hearing. 

B. Among the reasons cited by KBIG as to why its 
application should not be set for hearing are (1) that the 
KCBS 0.5 mv/m contour and the KBIG 0.025 mv/m 
contour, as determined by CBS’ actual measurements, 
extend well beyond their predicted locations and (2) that 
KBIG has been constructed in accordance with its con¬ 
struction permit and is operating in compliance therewith. 
But it is at once obvious that the disparity between the 
predicted and the subsequently measured KBIG contour 
is in itself the “cause or circumstance” which requires the 
hearing. And even if KBIG’s construction and operation 
were in accordance with its permit, it would have no bear¬ 
ing on whether the application should be designated for 
hearing. (Cases cited supra). Finally, one further fact 
should be emphasized. As indicated in the attached 
affidavit, even on the basis of the KCBS 0.5 mv/m contour 
as originally predicted, substantial interference (affecting 
approximately 124,548 persons) results from KBIG’s 
signal. 

C. KBIG next claims that “laches” and “estoppel” 
bar CBS from asserting its right to object to a grant of 
KBIG’s application. While it is not clear exactly what 
KBIG means, presumably it is contending that CBS, be¬ 
cause of the “eleven-year history of KCBS’ application 
on 740 ke” and its reference to measurements made in 
1951, had reason to be avrare of the existence of the inter¬ 
ference prior to the filing of KBIG’s application for cover¬ 
ing license. 

The attached engineering exhibit makes it clear that 
CBS has acted as expeditiously as w T as to be expected in 



bringing this matter to the attention of the Commission. 
For the Commission’s own rules* require that to a peti¬ 
tion to designate an application for hearing must be 
attached an engineering affidavit containing actual measure¬ 
ments making a prima facie case of interference. 
Obviously such data could not have been obtained without 
a complete survey such as that made by CBS after 
493 KBIG commenced operation and the interference 
was noted.* And the Commission should again note 
that, population-wise, most of the objectionable inter¬ 
ference from KBIG falls within KCBS’ originally pre¬ 
dicted 0.5 mv/m contour. 

D. KBIG has attached exhibits (exhibit A, B, and C) to 
its Opposition purporting to establish that there is reason¬ 
able doubt whether the area of interference claimed by 
KCBS is an area in which KCBS has ever had or claimed 
a significant number of listeners. These exhibits consist 
of certain maps showing coverage and service area 
estimates before and after KCBS went to higher power 
distributed to advertisers on behalf of KCBS. But clearly 
the extent to which KCBS may or may not have claimed 
listeners in the affected territory is irrelevant here. The 
fact that a substantial number of the population has lost 
the opportunity of receiving KCBS’ service is sufficient to 
require a hearing to enable the Commission to make the 
necessary “public interest” determination. It is neither 
necessary nor possible for the Commission to determine 
at this stage the competence or materiality of these alleged 
coverage claims. 


In addition to asserting that the Commission lacks the 
power to terminate its program test authorization without 
advance hearing, KBIG argues that the Commission must, 

* In 7 RR 1041, the Commission refused to designate for hearing an applica¬ 
tion for covering license when the petitioner relied on measurements several 
years old to establish the inaccuracy of the Commission’s soil conductivity 
maps. Later, upon the taking and submission of new measurements, the 
application was set for hearing (7 BR 1074). 
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in the exercise of its discretion, refuse both to terminate 
the authority and to require operation at reduced power. 
The reasons why, in the judgement of CBS, the Commission 
should, pending final disposition of these proceedings, 
afford interim relief to CBS, have already been stated in 
its Supplementary Petition and will not be repeated 
here. 

494 It is not believed that the ten-dav rule for the 
filing of oppositions to petitions (Sec. 1.730) applies 
to this pleading. However, to the extent that it does, 
waiver thereof is hereby requested. 

Respectfully submitted, 


Columbia Broadcasting System, Inc. of California 


By 


March 27,1953 


Julius F. Brauner 
Leon R. Brooks 
Warner Building 
Washington, D. C. 
Its Attorneys 


# # # * # 


496 Mar. 27, 1953 

State of New York ) 

County of New York ) ss ‘ 


* 


Ogden L. Prestholdt, being duly sworn, deposes and 
savs: 


1. That he is employed as a Radio Engineer by the 
Columbia Broadcasting System, Inc., 485 Madison Avenue, 
New York 22, New York. 

2. That he is a graduate of the University of Minnesota 
with a degree of B.E.E. 


3. That he is qualified to measure and evaluate inter¬ 
ference to Standard Broadcast Stations according to the 



methods prescribed in the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. 

4. That he has prepared two previous engineering state¬ 
ments dated November 26, 1952 and January 27, 1953 with 
respect to KBIG’s interference to KCBS. He has studied 
the proof of performance and the three supplements there¬ 
to filed by KBIG as a part of their application for license 
and that he has studied the KBIG opposition to the KCBS 
and KMPC petitions requesting a hearing on KBIG’s 
application for license and other relief. He wishes at this 
time to show that it is possible for KBIG to protect KCBS 
and KMPC and to reaffirm his previous engineering state¬ 
ments and their conclusions and to reply to certain mis¬ 
understandings and misinterpretations of his previous 
statements as indicated by KBIG’s opposition and Mr. 
Ritch’s supplemental statement dated February 24, 1953. 
The particulars as to these items follow: 

A. Possible Pattern for KBIG to Protect KCBS and 
KMPC 

The patterns offered here show that it is possible to 
protect KCBS and KMPC and still retain substantially 
all of the coverage of KBIG by simple modifications 
497 of the existing array. Figure 1 is a calculated 
pattern for three towers in a line. The spacing be¬ 
tween elements and the orientation of the array would be 
such that the present KBIG No. 1 and No. 3 tovrers could 
be used for two of the three elements. This pattern is 
representative of a family of patterns generated by three 
tower arrays, two of which are existing, which will protect 
KCBS and KMPC. Figure 2 is a map showing the change 
in service from KBIG as a result of substituting the 
pattern of Fig. 1 for the presently authorized pattern. 

Figure 3 shows another possible antenna pattern KBIG 
could use. In this case the three towers would remain in 
the same positions as the three existing towers. The 
relative phases and current amplitudes are indicated on 
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Figure 3. This pattern does not provide complete pro¬ 
tection to KCBS but it does very nearly approach complete 
„ protection over the entire angle, 316 to 345°. It does pro¬ 

vide complete protection to KMPC. It is entirely possible 
that further study could produce a different set of phases 
♦ and amplitudes in these same three towers which would 

do an even better job. Figure 4 is a map showing the 
change in service from KBIG as a result of substituting 
the pattern of Fig. 3 for the presently authorized pattern. 
„ No claim is made that this is the best compromise adjust¬ 

ment of the current amplitudes and phases. This pattern 
is offered simply as an illustration of a method of improv¬ 
ing protection to KCBS and KMPC. 

► 

B. Adjustment of KBIG Antenna 

► 

A footnote to the petition dated Feb. 24, 1953 by KBIG, 
opposing the designation for hearing of the KBIG applica¬ 
tion for license, states that CBS admits that the 
0 498 KBIG array is in adjustment on the radials 310, 

325 and 20°. But nowhere in KCBS’s engineering 
statements or petition does KCBS imply or state that the 
r array is in adjustment on any radial. An array is either 

in proper adjustment or it is not. Adjustment is not a 
matter of correct radiation in a particular direction but 
correct radiation in all directions according to the pre- 
, dieted pattern. Attention is called to my previous 

engineering statement dated Jan. 27, page 3, “Further¬ 
more, as may be seen from the rms value of the non- 
r directional pattern and the different interpretations of the 

data in the 45 and 310° directions, there is serious doubt 
that correct interpretations have been made of this in¬ 
adequate data.” This statement specifically questioning 
the interpretation of all of the data in the KBIG applica¬ 
tion certainly does not admit that the KBIG array is in 
adjustment. Tn fact the affiant is prepared to show that a 
different interpretation of this data can properly be made 
k and that it will lead to a pattern different from that repre- 
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sented by KBIG. It may be that KBIG has misinterpreted 
the statement on Page 1 of my same statement, “The 
affiant also measured the field intensity at the monitoring 
points in the directions of 310°, 325° and 20° and found 
them to be within the specified limits.” This statement 
merely acknowledges that the array appeared to be operat¬ 
ing in the same fashion as it had been during the KBIG 
proof of performance measurements. 

C. MEOV of KBIG Authorized Pattern 

KBIG has referred in its most recent statement to the 
maximum expected operating value of the KBIG array. 

In this connection, it is important to make a distinction 
between the maximum expected operating value, the 
499 pattern design value, and the calculated radiation 
limit at which interference would be produced to 
other stations. The latter figure is determined by the dis¬ 
tance to other stations, the conductivity of the ground in 
those directions and the mv/m level of the contour being 
protected. The maximum expected operating value, on the 
other hand, is determined by the consideration of the 
normal variations of currents and phases in an antenna v, 

tower and the ability of the engineer to control these 
variations. In some cases, the design is such that an 
engineer may be certain that he can control the maximum 
expected operating value so as to not exceed the ( 

theoretically calculated radiation in a particular direction. 
Accordingly, it is understood that the radiation with a pro¬ 
posed pattern will not exceed either the maximum expected < 

operating value or the theoretically calculated value, which¬ 
ever is larger. The KBIG pattern (500718) which is 
authorized by its construction permit, contains no indica- 4 

tion of a maximum operating value different than the 
theoretical value. In accordance with the proper inter¬ 
pretation of the notations, it should be expected that KBTG 
would restrict its radiation to the theoretical values in the \ 

directions of the stations being protected. 
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D. Accuracy of Measurements 

The field intensity measuring set used for taking these 
measurements was a Clarke WX-2A. Its accuracy is well 
known to, and accepted by, the Commission. It is to be 
expected that the electrical wiring, motor and miscellaneous 
small metal parts found in a wooden hulled power boat 
will have an observable effect on the indication of a field 
intensity set used aboard the boat. This effect was 
observed as well as a small variation in reading due 
500 to the normal roll and pitch of the boat even in a 
calm sea. The figure of ± 5% was determined to 
be an outside limit for these effects and was properly re¬ 
ported with the measurements. An addition of the pos¬ 
sible errors attributed to the WX-2A field set and those 
due to its use aboard the boat give a maximum error of 
±10% not the “margin of error of 27.7%” quoted by 
KBIG. 

It is pertinent to note here that the maximum possible 
error for one measurement is not the appropriate measure 
of accuracy when determining a phenomenon by a large 
number of measurements. The pertinent accuracy is that 
of the result. It is well known that small random errors 
such as those involved here tend to balance out when a 
large number of measurements are taken. 

With respect to navigation and the determination of a 
radiation pattern from the measured data, it is to be noted 
that my navigation was under the direction of a competent 
Naval Engineer. He, as could any competent navigator, 
determined the accuracy with which he knew his position 
at all times. The navigator will of course use his landfalls 
as a cheek on the accuracy of his navigation. If one were 
to base our navigation accuracy on the accuracy of our 
landfalls a much more precise navigation would be implied. 
My navigator would not take such an optimistic view and 
specified the accuracies reported by me. 

The investigation of these possible sources of error and 
the reporting of the attendent accuracies are an example 
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of the thoroughness used in making these measurements. 
It is my opinion as an expert that the measurements re¬ 
ported by me are within the tolerances quoted by me and 
that the radiation at one mile resulting from my analysis 
of this data is well within the accuracy the 
501 Commission expects in the presentation of data of 
this type. 

E. Adequacy of Data on 345° Radial 

KBIG has questioned the adequacy of the data sub¬ 
mitted by CBS along the KBIG 345° radial. I wish to 
affirm that the data submitted on this 345° radial is 
adequate and in accord with the Standards of Good 
Engineering Practice and offer the following statements 
in support of that conclusion. The Standards of Good 
Engineering Practice Concerning Standard Broadcast 
Stations specify that “ Beginning as near to the antenna 
as possible without including the induction held and to 
provide for the fact that a broadcast antenna not being a 
point source of radiation (not less than one wavelength or 
5 times the vertical height in the case of a single element, 
i.e., non-directional antenna or 10 times the spacing be¬ 
tween the elements of a directional antenna), measurements 

shall be made.” and “Where the antenna 

is rurally located and unobstructed measurements can 
be made there shall be as many as 18 or 20 measurements 

on each radial.” and “.at as many unobstructed 

locations as possible.” 

The KBIG antenna is a directional antenna and 10 times 
the spacing is approximately 0.6 miles. No measurements 
were taken by CBS at distances of less than 0.5 miles. 
Santa Catalina Island is mountainous and sites in canyons 
and behind steep hills or mountains were avoided as being 
obstructed sites. The inadequacy of many sites on Catalina 
Island was recognized and pointed out in my statement of 
Jan. 27, 1953 where I stated “Because of the large effects 
of the rugged Santa Catalina Island terrain on the field 
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intensity measurements it is felt that the most reliable 
and the only completely unobstructed data is the more 
distant data.” It is reaffirmed here that these 
502 measurements were made in accordance -with the 
Standards and that the radiation from KBIG on the 
345° radial is 450 mv/m at one mile and is more than 15% 
higher than the value shown in the authorized pattern. 

F. Inadequacy of KBIG Proof 

In the opinion of this affiant, the data submitted by 
KBIG as evidence of its proof of performance, is in¬ 
adequate in scope and interpretation and does not demon¬ 
strate that the KBIG pattern meets the required specifica¬ 
tions. Section 2B of the Standards states “To establish 
this performance, measurements shall be made in accord¬ 
ance with the preceding Section A along sufficient numbers 
of radials to establish the effective field from the antenna 
system. In the case of a relatively simple directional 
antenna pattern, approximately eight radials in addition 
to the radials in the directions the field intensity values 
are specified by the authorization are sufficient. However, 
-when more complicated patterns are involved, that is, 
patterns having several sharp lobes or nulls, measure¬ 
ments shall be taken along as many additional radials as 
necessary to establish the pattern definitely.” Although 
KBIG has now* filed data on 12 radials with the FCC, these 
12 radials are not chosen so that they “establish the 
pattern definitely.” Note that at 155° the radiation is 
claimed to be 770 mv/m at one mile, at 240° it is claimed 
to be 90 mv/m and at 310° it is claimed to be 220 mv/m. 
These three radials are insufficient to determine the shape 
of a pattern that varies more than eight to one in this 
sector. 


9 months after the original filing. 


G. Location of KCBS 0.5 mv/m Contour 

This affiant apologizes for having-inadvertently 

503 permitted an incorrect date to appear on four of 
the drawings in his Nov. 26, 1952 statement. Since 

this appears to be of some concern to KBIG the following 
explanation is in order. Figures 2A, B, C, D of this re¬ 
port are dated July 1951; they contain data from the KCBS 
proof of performance. Additional data on these radials 
ranging to and beyond the 0.5 mv/m contour became avail¬ 
able on Jan. 2,1952. In preparing figures 7A, C, D, E this 
more recent data was added to the original drawings of 
Figures 2A, B, C, D. The drawing numbers were changed 
but through an unfortunate oversight the dates were not 
corrected. This data was not available until Jan. 2, 1952, 
many months after KBIG started construction. (KBIG 
presumably started construction by June 12, 1951 as re¬ 
quired by its Construction Permit.) 

Reference is also made in the KBIG petition (Feb. 24, 
1953) to their exhibit “B” a map showing the KCBS 
0.5 mv/m contour “based on actual field strength measure¬ 
ments/ ’ This map was based on measurements available 
in Jan. 1952 and made along radials from KCBS. The 
0.5 mv/m contour was more completely located for the 
instant purpose by making additional measurements as 
indicated in my statement dated Nov. 26, 1952. 

KBIG indicates that the increased service rendered by 
KCBS may be largely responsible for the interference. To 
show that this is not the case but that the excessive distance 
to the KBIG nuisance contours is responsible for the in¬ 
terference the map of Figure 5 has been prepared. This 
map shows the interference that would be produced by 
KBIG, as presently operating, to KCBS if its contours 
were truly as estimated in the application for C.P. The 
population that would lose service under these conditions 
is 124,548. This is approximately equivalent to the 

504 interference presently suffered by KCBS. 
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H. Precautions Against Sky Wave 

In my statement of Nov. 26,1952, I stated that adequate 
precautions were taken to avoid the effects of possible day¬ 
time sky wave. At each measuring site extended observa¬ 
tions were made on KNX 1070 kc and KFI 640 kc both in 
Los Angeles, and none of the fading characteristics indica¬ 
tive of sky wave transmission were observed. The KNX 
and KFI signals traverse essentially the same path as that 
of KBIG and they are an excellent indication of sky wave 
transmission over the frequency range bounded ^ their 
frequencies. 

5. Ogden Prestholdt further states that he wishes to 
reaffirm his opinion indicated in the two previous Engineer¬ 
ing Statements that there is undue and excessive inter¬ 
ference to the normally protected 0.5 mv/m contour of 
KCBS, that KBIG is radiating an excessive amount in the 
direction of 345°, that the KBIG proof of performance 
even as presently constituted with three amendments is still 
inadequate, that the interpretation the KBIG consultant 
has made of many of the radials reported in his proof and 
amendments thereto is a questionable interpretation, and 
that there is very substantial doubt that he has in fact ob¬ 
tained the pattern authorized by the construction permit. 

6. That the figures appended hereto and the calculations 
referred to here were prepared by him or under his direct 
supervision and that he believes them to be true. 

Ogden L. Prestholdt 

Subscribed and sworn to before me 

this dav of March 25,1953 


Notary Public 

• ••••••••• 
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510 April 7, 1953 

Partial Response to Request for Order to Show Cause 

On March 27, 1953, Columbia Broadcasting System, Inc. 
of California filed a Request for Order to Show Cause and 
Memorandum in Support of Petition for Hearing in the 
above proceeding. Submitted with the request were 
alternative modified directional antenna patterns proposed 
by KCBS for KBIG. On the basis of these alternative 
patterns, KCBS requested that the Commission issue to 
KBIG an order to show cause why its construction permit 
should not be modified in accordance with one or the other 
of the alternative proposals. 

In support of these suggested patterns, KCBS submitted 
maps showing the change in KBIG signal strength in 
decibels along various radials. No showing was made, 
however, of the population that would be lost to KBIG in 
the event its antenna pattern were modified as suggested 
by KCBS. It is apparent that both proposed patterns 
have deep nulls toward KCBS and would decrease KBIG’s 
signal in the Los Angeles area. In the absence of com¬ 
parative data on population and location of service con¬ 
tours, there is inadequate basis on which to determine 
whether the proposed modification would be in the public 
interest, convenience and necessity. 

511 KBIG avers that its pattern is in adjustment and 
that the proposed modifications would not be in the 

public interest, convenience and necessity. 

KBIG’s study of these proposals will continue and the 
Commission is asked either to deny the show cause request 
on the ground that it is incomplete or to defer action there- 
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on for an additional 30 days during which KBIG will 
pursue work on a supplemental response. 

Respectfully submitted 

John H. Poole, tr/as 
John Poole Broadcasting Co. (KBIG) 

By: /s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

McKenna & Wilkinson 
1028 Connecticut Ave. 
Washington 6, D.C. ; 

His Attorneys 

April 6, 1953 

********** 

513 April 9, 1953 

Supplemental Memorandum in Support of Petition to 
Designate Application for Hearing 

(Engineering Statement Omitted in Printing) 

On October 24, 1952, the licensee of Radio Station 
KMPC, Los Angeles, California, operating on the fre¬ 
quency of 710 kilocycles, with powder of 50 kilowatts day 
and 10 kilowatts night, filed with the Commission a letter 
requesting that the application of John H. Poole tr/as 
John Poole Broadcasting Co., Avalon, California, for 
license to cover Radio Station KBIG be designated for 
hearing. Attached to this letter was a verified engineering 
statement prepared by D. A. Peterson of the office of 
A. Earl Cullum, Jr., showing that the operation of Radio 
Station KBIG resulted in an overlap of the 25 millivolt 
per meter contour of Radio Station KMPC and the 25 
millivolt per meter contour of Radio Station KBIG, a 
violation of the Commission’s Standards of Good Engineer¬ 
ing Practice. 

On January 30, 1953, KMPC, The Station of the Stars 
(formerly KMPC, Inc.) filed a petition, accompanied by 
an engineering affidavit showing the overlap of the 25 
millivolt per meter contours of Radio Stations KMPC and 
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KBIG, requesting that the Commission designate the 
above-entitled application for hearing and other relief. 

Columbia Broadcasting System, Inc., licensee of Radio 
Station KCBS, San Francisco, California, operating on the 
frequency of 740 kilocycles, filed pleadings on December 12, 
1952, and on January 29, 1953, accompanied by engineer¬ 
ing affidavits alleging that severe interference was being 
caused Radio Station KCBS within its normally protected 
contour by the operation of Radio Station KBIG, also 
requesting that the above-entitled application be designated 
for hearing. 

514 On February 24, 1953, John Poole Broadcasting 
Co. filed an Opposition to the Petitions of Columbia 
Broadcasting System, Inc. and KMPC, The Station of the 
Stars. 

On March 27, 1953, Columbia Broadcasting System, Inc. 
filed a Request For Order To Show Cause and Memorandum 
In Support of Petition For Hearing. This pleading in¬ 
cluded a detailed and accurate statement of applicable law 
refuting the contention of John Poole Broadcasting Co. 
that the Commission lacked the authority to grant the re¬ 
lief requested by Columbia Broadcasting System, Inc. and 
KMPC, The Station of the Stars, and no further discussion 
on this point is required. 


I. 

The Engineering Statement of Robert E. Ritch 
accompanying the February 24, 1953, Opposition of John 
Poole Broadcasting Co. contained certain statements and 
assumptions which require further clarification. Accord¬ 
ingly, there is attached hereto a Supplemental Engineering 
Statement of the firm of A. Earl Cullum, Jr., bearing date 
of March 18, 1953, in this regard. 


n. 

John Poole Broadcasting Co. contends that KMPC, The 
Station of the Stars is barred by laches and estoppel from 


165 


the relief sought. Such is not the case and the facts clearly 
show that KMPC diligently proceeded to make measure¬ 
ments to establish the location of the respective 25 milli¬ 
volt per meter contours of Radio Station KMPC and Radio 
Station KBIG. These measurements and the technical 
data, were made available to John Poole Broadcasting Co. 

It is not believed that the provisons of Section 1.730 of 
the Commission’s Rules and Regulations regarding the 
filing of oppositions to petitions applies to this pleading. 
However, to the extent that it may, waiver thereof is hereby 
requested. 

Respectfully submitted, 

KMPC, The Station of the Stars 
By: (Signed) Francis X. McDonough 

Its Attorney 

Francis X. McDonough 
Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 

Attorneys for KMPC, The Station of the Stars 
April 9, 1953 

• • * * # • * • • * 

521 April 16,1953 

Response of Columbia Broadcasting System. Inc. of California 
to Partial Response of KBIG 

On April 6,1953, John H. Poole, tr./as John Poole Broad¬ 
casting Co., Avalon, California, (herein referred to as 
“KBIG”) filed a Partial Response to the Request for 
Order to Show Cause and Memorandum in Support of 
Petition for Hearing filed on March 27, 1953 by Columbia 
Broadcasting System, Inc. of California, (herein referred 
to as CBS). Therein, KBIG requested the Commission 
either to deny CBS’ show cause request or to defer action 


for an additional 30 days to allow KBIG to pursue work 
on a supplemental response. 

KBIG bases its claim for denial of CBS’ request on the 
incompleteness of CBS’ pleading in that it failed to show 
the population that it would be lost to KBIG in the event 
its antenna pattern were modified as suggested by CBS. 
But it is apparent that KBIG has misunderstood the 
nature of CBS’ request. As stated therein, CBS developed 
and suggested antenna patterns in order to demonstrate 
that reasonable modifications were feasible. It was not 
and is not contended that the suggested modifications are 
the only ones which would reasonably protect CBS and 
KMPC and not unduly restrict KBIG. It was considered 
appropiate, in the first instance at least, to allow KBIG, 
with the assistance and cooperation of Commission staff, 
to work out a modification satisfactory to it and achieving 
the desired objectives vis-a-vis CBS and KMPC. In the 
event of a hearing on any such modification, CBS is, of 
course, prepared to make such showing as may be required 
of it. To the extent that includes proof as to population 
coverage, evidence with regard thereto will be adduced. 

It is submitted, therefore, that KBIG’s claim that CBS’ 
request for a show cause order should be denied for in¬ 
completeness is without merit. 

While CBS has no objection to the filing by KBIG of as 
complete documentation as possible, it is not certain that 
the 30 day extension to file a supplemental response 
522 requested by KBIG is necessary. It should be noted 
that CBS’ original petition in this proceeding was 
filed December 12, 1952. Part of the delay in the Commis¬ 
sion’s taking any action thereon was due to KBIG’s re¬ 
quest for 60 days to respond thereto. In the meantime, 
KBIG is continuing to operate under program test 
authority which, in the view of CBS and KMPC, is im¬ 
proper. And the substantial interference to CBS and over¬ 
lap with KMPC also continues. Accordingly, and in any 
event, an expeditious determination by the Commission is 
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not only highly desirable but is required in the public 
interest 


Respectfully submitted, 


Columbia Broadcasting System, Inc. of California 


April 16, 1953 

* • * 


By 

Julius F. Brauner 
Leon R. Brooks 
Warner Building 
Washington, D. C. 
Its Attorney 
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May 12, 1953 


Supplemental Response to Request for Order to Show Cause 


On March 27, 1953, Columbia Broadcasting System, Inc. 
of California (hereinafter referred to as “KCBS”) filed a 
Request for Order to Show Cause and Memorandum in 
Support of Petition for Hearing in the above proceeding. 
Submitted with the request were alternative modified 
directional antenna patterns proposed by KCBS for KBIG. 
On the basis of these alternative patterns, KCBS requested 
that the Commission issue an order to show cause why the 
KBIG construction permit should not be modified in 
accordance with one or the other of the alternative pro¬ 
posals, or by changing its pattern in some similar manner 
to render added protection to KCBS. 

On April 6,1953, John H. Poole tr/as John Poole Broad¬ 
casting Co., Avalon, California (hereinafter referred to as 
“KBIG 7 ’) filed a Partial Response to the aforementioned 
KCBS Request of March 27,1953, wherein KBIG requested 
that the Commission either deny the show’ cause 
Request on the ground that it is incomplete 
525 or that it defer action thereon for an additional 30 
days to permit KBIG sufficient time to prepare the 
instant pleading. 



On April 16,1953, KCBS filed a “Response of Columbia 
Broadcasting System, Inc. of California to Partial 
Response of KBIG.” 

L 

In its March 27, 1953 Request for Order to Show Cause, 
and the Affidavit thereto and made a part thereof, dated 
March 25, 1953, KCBS suggests alternative modified 
patterns for the KBIG array, either of which would satisfy 
KCBS and supposedly KM PC. KCBS did not, however, 
submit population data on these suggested patterns. Both 
patterns have deep nulls toward KCBS and would accord¬ 
ingly decrease the KBIG signal in the Los Angeles area, 
particularly in the Santa Monica-Beverly Hills region and 
along the Coast to the west of this region. While the sub¬ 
stantial decrease in KBIG coverage in these regions would 
in itself be contrary to the public interest, another objec¬ 
tion is that both patterns specify approximately a 
20 mv/m radiation in the null toward KCBS, which radia¬ 
tion would be most difficult to achieve with a 10 kw opera¬ 
tion. It would be manifestly unjust to require KBIG at 
this late stage to alter its array when, as KBIG has 
shown in its Opposition of February 24, 1953, 
526 and the Affidavit attached thereto, KBIG has, at the 
cost of considerable time and labor, and after the 
expenditure of large sums of money, proceeded through a 
hearing in 1950 to obtain its initial construction permit, and 
then, relying upon the construction permit, erected the 
station in full accordance therewith and at a cost in excess 
of $200,000. 

In any event, in its April 16,1953 response, KCBS makes 
clear that the alternative modified patterns it proposed for 
KBIG were not being presented as actual patterns which it 
w’as suggesting KBIG adopt, but only “to demonstrate 
that reasonable modifications w~ere feasible.” As thus 
clarified, it is obvious that the KCBS proposals are not 
firmly advanced and consequently not entitled to serious 
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consideration.* KB1G has already gone to substantial ex¬ 
pense in replying to the petitions and engineering studies 
earlier submitted by KCBS. It will not incur additional 
expense to refute proposals incompletely made and 
presented with reservations. It refuses to be drawn into 
a contest of economic attrition which can only result in 
wasteful expenditures of money and effort by the con¬ 
testants and the Government as well. 

527 KBIG again avers that its station has been con¬ 
structed in full accord with the provisions of the 
construction permit and that all the conditions set forth in 
the construction permit have been met. For these reasons 
KBIG*s license should be issued forthwith. 

n. 

In its March 27, 1953 pleading KCBS again urges that a 
hearing on the KBIG license application is required be¬ 
cause of alleged interference by KBIG to the KCBS 
primary service contour. KCBS supports this contention 
by citing cases which involved applications for construc¬ 
tion permits, not for licenses to cover construction permits. 
Recognizing this important distinction between the cited 
cases and the instant KBIG-KCBS matter, KCBS asserts 
(page 7): “. . . the principle is the same at least so long 
as the interfering condition is a ‘cause or circumstance 
arising or first coming to the knowledge of the Commission 
since the granting of the permit/ ” The principle is 
manifestly not the same: In the first instance an applicant 
for a construction permit has not built a station; in the 
KBIG situation, a station has been built in full accordance 
with an outstanding construction permit and at a sub¬ 
stantial expenditure of time, labor and money. 


* Surely the offering of nntenna patterns as illustrations only is not a 
sufficiently precise and definite engineering showing to support a request for 
an order to show cause why the existing KBTG pattern should not be altered. 
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528 HI. 

KCBS also contends that, notwithstanding the McFar¬ 
land Amendments to the Communications Act, the Commis¬ 
sion may cancel summarily KBIG’s program test authority 
without a hearing. KBIG submits that the statute (Section 
309(c)) speaks for itself. It provides that when an author¬ 
ization is necessary for the maintenance of a service, as 
is the case with the KBIG program test authorization, 
“... the Commission shall authorize the applicant to utilize 
the facilities or authorization in question pending the Com¬ 
mission’s decision after hearing.” 

IV. 

KCBS also claims (page 8) that it “has acted as expedi¬ 
tiously as was to be expected in bringing this matter to the 
attention of the Commission.” The November 26, 1952 
KCBS engineering statement includes data purporting to 
show that a number of the KCBS measurements of its own 
signal upon which it relies to establish its 0.5 mv/m contour 
were made during July, 1951. Its March 25, 1953 engi¬ 
neering statement asserts that the July, 1951 dates were in 
error, that this data was actually not all available until 
January 2,1952. The fact remains, however, that although 
KBIG had started construction some months before 

529 this latter date, it did not complete construction until 
May, 1952.* KCBS did not make its measurements 

available to KBIG or to the Commission until the fall of 
1952. KCBS even neglected to bring these measurements 
to the Commission’s attention when it applied for renewal 
of license on August 1, 1952, two months after KBIG began 
program operation. If it had at that stage, a comparative 
hearing might have been in order on its application for 
renewal. These considerations, plus the facts that KCBS 

* On November 1, 1951, KBIG applied for additional time to complete 
construction, stating that the installation was then only approximately 30% 
complete. 


* 
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did not seek to participate in the KBIG hearing, that it 
failed to protest the initial grant of the KBIG construction 
permit, and that the extent of the alleged interference even 
if shown in the hearing on KBIG’s construction permit 
would not have barred a grant, are more than sufficient 
reasons to compel the Commission to dismiss or deny the 
KCBS petitions. 

V. 

KCBS seeks to discount the evidentiary value of KBIG 
Exhibits A, B and C attached to the latter’s Opposition of 
February 24, 1953, which are copies of the 50 kw coverage 
claims distributed by KCBS to advertisers in 1950-1952. 
It does not deny, however, that these exhibits show that the 
area of interference claimed by KCBS is one in 
530 which it is doubtful if KCBS has ever had a signifi¬ 
cant number of listeners. KCBS contends that the 
lack of a substantial audience in the affected area is irrele¬ 
vant. It is impossible to comprehend this argument; cer¬ 
tainly if KCBS is not losing a substantial audience as a 
result of alleged interference from KBIG, it cannot claim 
that the public interest requires that the Commission com¬ 
pel KBIG to change its array. 

VI. 

The KCBS engineering affidavit of March 25, 1953, re¬ 
peats its earlier objection to the interpretation placed by 
KBIG’s consulting engineers upon the KBIG measured 
data, and argues that the KBIG calculated pattern values 
are the radiation limits in lieu of those specified in the 
KBIG construction permit. KBIG submits that KCBS 
should have obtained its own data for submission to the 
Commission instead of merely reanalyzing the work of 
KBIG’s engineers. Further, the KCBS analysis of the 
KBIG measurements is not as accurate as that of KBTG’s 
engineers, since the former considered certain measure- 



ments which the latter has determined, after considerable 
study, to have little significance.* 


531 VII. 

The latest KCBS engineering affidavit changes its ad¬ 
mitted margin of error in its measurements on the KBIG 
345° radial from 27.7% to 20%. Yet this error bracket is 
still substantially larger than the percentage (6.64%) by 
which KCBS alleges that the KBIG- 345° radial exceeds its 
construction permit value. 


vin. 

The latest KCBS affidavit repeats an earlier contention 
that the KBIG proof of performance is inadequate because 
of the number of radials measured. This contention was 
completely answered by KBIG in its February 20, 1953 
engineering affidavit, and further discussion of this subject 
would be merely repetitious. 

IX. 

The March 25, 1953 KCBS affidavit recites the precau¬ 
tions which its engineers says he followed to avoid daytime 
skywave in measuring the KBIG signal. He states that 
these precautions consisted of extended observations on 
KNX and KFI at all points where the KBIG signal was 
measured. He further claims that the KNX and KFI 
signals traverse essentially the same path as the 
532 KBIG signal. This is incorrect, since KFI and KNX 
are located in different areas than KBIG and radials 
toward these stations have different characteristics. For 
example, the KBIG path consists of 50 miles or more of 
salt water, which is not the case with KNX or KFI. 

* In any event, if the Commission accepts the KCBS contention that 
calculated pattern values are the radiation limits of a new broadcast facility 
instead of the limits specified in the construction permit. KCBS’ own pattern 
is not properly adjusted. "For example, in the main lobe of KCBS the 
calculated radiation was 3000 mv/m at one mile although the measured radia¬ 
tion is 3400 mv/m. The KCBS nulls are also materially displaced from its 
calculated pattern. 
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X 

KCBS also repeatedly refers to interference to KCBS 
and KMPC. This is loose, misleading talk. As shown in 
previous pleadings, the existing KBIG- construction permit 
adequately and completely protects KMPC. No one has 
ever shown or claimed that KBIG would cause interference 
to KMPC. In fact, KMPC 7 s consulting engineer expressly 
conceded in the recent conference held with the staff of the 
Commission and attended by representatives of KBIG, 
KMPC and KCBS that interference was not being caused 
to KMPC by KBIG.* 

533 Conclusion 

In view of the foregoing, the Commission should deny or 
dismiss the KCBS show cause request of March 27j 1953, 
and should grant forthwith the KBIG application for sta¬ 
tion license. 

Respectfully submitted, 

John H. Poole, tr/as 

John Poole Broadcasting Co. (KBIG) 

By: /s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

/s/ Leonidas P.B. Emerson 
Leonidas P.B. Emerson 

McKenna & Wilkinson 
1028 Connecticut Avenue 
Washington 6, D. C. 

His Attorneys 

• ••••• 


* Even if, arguendo, the Commission should determine that the 25 mv/m 
contours of KBIG and KMPC overlap, this is not a showing per se of 
interference. As the Commission stated in Conant Broadcasting Co., Inc. 
(WEIL), 7 R.R. at 1076 (1952): “The fact of interference may not be 
inferred from the overlap of 25 mv/m contours. Interference such as that 
usually encountered between cochannel and immediately adjacent channel 
stations is not to be expected between stations separated by 30 kc regardless 
of the relative intensity of the desired and undesired signals.” 


May 11,1953 

• . • • 
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535 May 18,1953 

Request for Expedited Consideration and Response to 
Supplemental Response of KBIG 

On April 6,1953 John H. Poole, tr/as John Poole Broad¬ 
casting Co., Avalon, California (herein referred to as 
“KBIG”) filed a Partial Response to the Request for Order 
to Show Cause and Memorandum in Support of Petition 
for Hearing filed on March 27, 1953 by Columbia Broad¬ 
casting System, Inc. of California (herein referred to as 
CBS). In its response, KBIG requested, inter alia, that 
the Commission defer action for an additional 30 days to 
enable KBIG to pursue work on a supplemental response. 
On April 16, 1953, in a response to such Partial Response 
of KBIG, CBS stated that while it did not object to the 
filing by KBIG of as complete documentation as possible, 
it was not convinced that the 30 day extension requested 
by KBIG was necessary and pointed out that CBS ’ original 
petition in this proceeding was filed December 12,1952, and 
that KBIG had requested 60 days to respond to such origi¬ 
nal petition. 

On May 11, 1953, 35 days after the filing by KBIG of 
its Partial Response, it filed a Supplemental Response, 
unaccompanied by engineering affidavit, in which it stated: 
“KBIG has already gone to substantial expense in replying 
to the petition and engineering studies earlier submitted 
by KCBS. It will not incur additional expense to refute 
proposals incompletely made and presented with reserva¬ 
tions. It refuses to be drawn into a contest of economic 
attrition which can only result in wasteful expenditures of 
money and effort by the contestants and the Government as 
well.” If KBIG had no intention even to attempt to refute 
CBS’ proposals, it is difficult to understand why any 

536 extension of time, let alone 30 days, was necessary. 
It is clear, however, that since KBIG is operating 

under a program test authority which both CBS and KMPC 
have requested be terminated and which is responsible for 
the interference to KCBS and overlap with KMPC, any and 
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all delays in the resolution of this case operate in favor 
of KBIG and to the detriment of CBS and KMPC. Ac¬ 
cordingly, it is requested that an expeditious decision herein 
be rendered by the Commission. 

CBS sees no point in further burdening the record in this 
proceeding by responding to each of the issues, some insig¬ 
nificant and some irrelevant, drawn by KBIG in its latest 
Response. However, in view of the time which has elapsed 
since this proceeding commenced, CBS considers it neces¬ 
sary to summarize its position with respect to some of the 
matters raised by KBIG. 

As clearly stated in CBS’ Request for Order to Show 
Cause, the proposals therein relative to the modification of 
KBIG’s antenna system were deliberately flexible in order 
to allow both KBIG and the Commission to propose other 
modifications generally more satisfactory to them and 
achieving the same results insofar as CBS and KMPC are 
concerned. They were proposed to illustrate that satis¬ 
factory modifications were feasible and hence that a reason¬ 
able solution was possible. The failure of CBS to insist 
on a particular modification cannot mean, as suggested by 
KBIG in its Supplemental Response, that a modification of 
construction permit for KBIG is not entitled to serious 
consideration. It is respectfully suggested therefore that 
the Commission may on the basis thereof issue an order 
directing KBIG to show cause why its antenna system 
should not be appropriately modified. 

While KBIG in its Supplemental Response again states 
that it has met the conditions of its construction permit and 
filed the necessary proofs of performance, CBS desires to 
reiterate the following which is established in the docu¬ 
ments filed with the Commission: 

a. There has been no denial by KBIG that there is ob¬ 
jectionable interference to KCBS within its normally 
protected contour. KBIG’s application specifies that there 
will be none. 
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b. KBIG has failed to show that KMPC’s claim of 25 
mv/m overlap is not valid. 

537 c. The measurements of both CBS and KBIG es¬ 
tablish that the radiation at 345° exceeds that speci¬ 
fied in the authorized pattern. 

d. The number and direction of radials selected are 
inadequate for the required proof of performance and there 
is reason to believe that the data on some of these radials 
have not been interpreted in accordance with Commission 
standards. 

Contrary to the claim made by KBIG, CBS had no reason 
to participate in KBIG’s hearing on its application for a 
construction permit as, on the basis of the calculations then 
available to CBS, there should have been no interference. 
For it is the failure of KBIG’s 25 uv/m contour to fall 
where calculated which is the principal cause of the inter¬ 
ference to KCBS and which is the basis for CBS’ petition 
for a hearing. Nor were the measurements which establish 
the cause of interference as well as its extent available 
when KCBS’ renewal application was filed. And in any 
event, such measurements were not relevant to the renewal 
of KCBS’ license. For KBIG is clearly incorrect when it 
infers that where an applicant for a new station threatens 
interference to an existing licensee, the latter’s application 
for renewal must be put into comparative hearing with the 
new applicant because of such interference. 

In its Supplemental Kesponse, KBIG states that CBS 
does not deny that Exhibits A, B, and C attached to KBIG’s 
Opposition of February 24, 1953, show that the area of 
interference to KCBS is one in which it is doubtful if KCBS 
has ever had a significant number of listeners, and thus 
suggests that CBS admits this fact. But such is not the 
case and CBS makes no such admission. It was our posi¬ 
tion then, as it is now, that the extent of audience claimed 
or disclaimed is not relevant. The question before the 
Commission in a hearing, and on which evidence must be 
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adduced, is the amount of area and population which 
stands to lose a service by reason of the interfer- 
538 ence, and not the number of people who may actually 
listen to the programs offered by the affected station. 

Respectfully submitted, 

Columbia Broadcasting System, Inc., 
of California 


By Julius F. Brauner 
Leon R. Brooks 
Warner Building 
Washington, D. C. 

Its Attorneys 

May 18, 1953 

540 Memorandum Opinion and Order 

By the Commission: Commissioners Webster and Doerfer 
not participating. 

1. The Commission has before it: 

(a) The instant application filed May 16, 1952, for a 
station license to cover a construction permit; 

(b) Request by KMPC, Inc., licensee of Radio Station 
KMPC, Los Angeles, California, to designate said 
application for hearing, filed on October 24, 1952; 

(c) Response to KMPC request filed by KBIG on Novem¬ 
ber 20, 1952; 

(d) Petition by Columbia Broadcasting System of Cali¬ 
fornia, licensee of Radio Station KCBS, San Fran¬ 
cisco, California, filed December 12, 1952, to desig¬ 
nate the KBIG application for hearing; 

(e) Partial response to KCBS petition, filed by KBIG 
on December 22,1952; 
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(f) Supplementary petition of KCBS filed January 29, 
1953; 

(g) Petition by KMPC, filed on January 30,1953, to des¬ 
ignate tbe license application of KBIG for hearing 
and for interim relief; 

(h) Supplementary engineering statement filed by KBIG 
on February 20, 1953, regarding the KMPC and 
KCBS petitions; 

(i) Opposition to the KMPC and KCBS petitions filed 
by KBIG on February 25,1953; 

(j) Request for Order to Show Cause and Memorandum 
in support or petition for hearing filed by KCBS on 
March 27,1953; 

541 (k) Partial response filed by KBIG on April 7, 

1953, to Request for Order to Show Cause; 

(l) Response of Columbia Broadcasting System, Inc., of 
California, filed April 16, 1953, to Partial Response 
of KBIG. 

(m) Supplemental Response to Request for Order to 
Show Cause filed by KBIG on May 11, 1953. 

(n) Request for Expedited Consideration and Response 
to Supplemental Response of KBIG,—filed by KCBS 
May 18, 1953. 

2. A brief discussion of the history of this matter is 
necessary to an understanding of the problems involved. 
Station KMPC is licensed to operate at Los Angeles, Cali¬ 
fornia, on the frequency of 710 kilocycles with a power of 
10 kilowatts at night, 50 kilowatts daytime, unlimited time, 
using a directional antenna at night. Station KCBS is 
licensed to operate at San Francisco, California, on the 
frequency 740 kilocycles with 50 kilowatts power, unlimited 
time, using different directional antennas day and night. 
On March 13, 1950, John Poole, trading as El Dia Broad- 
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casting Company, filed an application (BP-7569) for a con¬ 
struction permit for a new station at Long Beach, Califor- 
► nia to operate on 740 kilocycles, with a power of 10 kilo¬ 

watts, daytime only, using a directional antenna. The 
application was subsequently amended to specify Avalon, 
r Santa Catalina, California, instead of Long Beach, Cali- 

* fornia. 1 The application was granted on April 12, 1951, 
as the result of a consolidated hearing involving two other 
applications for Newport Beach, California, and Temple 
City, California. 2 On October 2, 1951, the permit was 

» amended to change the trade name of the permittee to John 

Poole Broadcasting Company (BMP-5682). On November 
20, 1951, the construction permit was again modified, this 
time to extend the completion date to June 10, 1952 (BMP- 
5734). Public notice of the filing of all the foregoing appli¬ 
cations and amendments was given, as well as public notice 
of Commission actions thereon. No protests, formal or 
- informal, against any of the applications were received nor 

were any petitions filed seeking reconsideration of any of 
the Commission’s actions. 

3. The proposed station was constructed and on May 16, 

* 1952, the above-entitled application for license was filed, 
together with a request for authority to commence program 
tests. Preliminary examination of this application indi¬ 
cated that the station had been constructed in full compli¬ 
ance with the requirements of the construction permit and 
the Commission Rules and Standards; and accordingly, 
pursuant to Section 3.168 of the Commission Rules, tele¬ 
graphic authority for the commencement of program tests 

* was issued May 26, 1952. 

542 4. On October 24, 1952, KMPC wrote to the Com¬ 

mission alleging that it had caused an engineering 
study to be made of the possible overlap of the respective 

' i Avalon is located on Santa Catalina Island, approximately 26 miles off the 

coast of Southern California, South of Los Angeles. 

* 3 Docket No. 9115, etc. The other two applicants were, respectively, New¬ 
port Harbor Broadcasting Company and Angelus Broadcasting Company. 
Neither KMPC nor KCBS were parties to the hearing. 
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25 mv/m contours in violation of the Commission Rules and 
Standards 3 and that said contours do overlap. The petition 
requested that the pending application for license to cover 
the outstanding construction permit be designated for hear¬ 
ing pursuant to the provisions of Section 1.385(c) of the 
Rules and that KMPC be made a party thereto; or in the 
alternative that the Commission require John Poole Broad¬ 
casting Company to make adjustments in its directional 
antenna system so as to eliminate the overlap between the 
respective 25 mv/m contours. This request was embodied 
in a formal petition filed by KMPC on January 30, 1953. 
In this petition, KMPC suggested as an additional solution 
that the program test authority under which Radio Station 
KBIG is now operating be revoked, or that the power be 
reduced so as to eliminate the overlap. 

5. On December 12, 1952, KCBS for the first time, indi¬ 
cated its objection to the operation of Station KBIG by 
filing a petition alleging that a field intensity survey it 
had caused to be taken established severe interference from 
KBIG to KCBS within its normally protected contour, thus 
effecting modification of the license of KCBS, and request¬ 
ing that the KBIG license application be designated for 
hearing. On January 29,1953, KCBS filed a supplementary 
petition and additional measurements which it alleged dem¬ 
onstrated that the pattern from KBIG’s operation is not 
as predicted in its application for construction permit. The 
KCBS petition further alleged that the proof of perform¬ 
ance submitted by KBIG is not sufficiently complete and 
adequate to permit the proper determination of KBIG’s 
antenna pattern and that therefore the program test au¬ 
thorization is improper. In view of this, and the unlikeli¬ 
hood that a hearing would be held for a considerable period 
of time, KCBS believes that the serious interference within 
its normally protected contour entitles it to immediate relief 

3 The Commission Standards of Good Engineering Practice state that: 
“No station will be licensed for operation with less than 40 kilocycles separa¬ 
tion from another station, if the area enclosed by the 25 mv/m contours of 
the two stations overlap. ’ ’ 
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and therefore requests either the revocation of program 
authority or a reduction of power such as will afford ade¬ 
quate protection to KCBS. On March 27,1953, KCBS filed 
a petition requesting that, in addition to the other relief 
requested, the Commission issue to KBIG an order to show 
cause why its construction permit should not be modified 
so as to give adequate protection to KCBS and KMPC. 

6. The KBIG position is, in effect, that KBIG has been 
constructed in full accord with the provisions of its con¬ 
struction permit; that the measurements made by KCBS 
and KMPC cannot be relied upon; that even if the relia¬ 
bility of the measurements made by KCBS and KMPC are 
accepted arguendo, they do not support the relief prayed, 
and that KCBS and KMPC are barred by laches and estop¬ 
pel and should not be heard to complain. 

543 7. We have examined the measurements submitted 

by all the parties and we are of the opinion that a 
prima facie showing has been made that the 25 mv/m con¬ 
tours of KBIG and KMPC will overlap contrary to the 
Commission Rules and Standards governing the allocation 
of standard broadcast stations. Similarly, we are of the 
view that a prima facie showing has been made with respect 
to the alleged interference to KCBS, within its normally 
protected contour. The 25 mv/m overlap with KMPC 
standing alone is sufficient to raise a substantial question as 
to whether the issuance of a license to KBIG would serve 
the public interest, convenience and necessity. 4 We, there¬ 
fore, believe that in accordance with Section 319(c) of the 
Communications Act of 1934, as amended, the above-en¬ 
titled application for license should be designated for hear¬ 
ing. We also believe that KMPC and KCBS have sufficient 
interest in this matter to warrant their participation in that 
hearing. 

8. It does not necessarily follow that the program test 
authority issued Station KBIG must be summarily can¬ 
celled. A hearing was held, a construction permit issued 

4 In re Application of Conant Broadcasting Company, Inc., (WEIL), 7 
KR 1074. 
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and a station built all in the normal course in full accord¬ 
ance with the Commission Rules and without any objection 
from either KCBS or KMPC. Moreover, neither KCBS nor 
KMPC has alleged such facts as would indicate that they 
are suffering irreparable injury; KMPC does not allege 
objectionable interference as a result of the 25 mv/m over¬ 
lap ; 5 KCBS alleges objectionable interference but does not 
allege economic injury resulting therefrom such as would 
warrant immediate relief. Section 3.168(b) of the Com¬ 
mission Rules reserves to the Commission the discretion 
to suspend or revoke program test authority. In view of 
the above circumstances and of the extended period during 
which KBIG had operated without any complaint of injury 
by KMPC and KCBS, we feel that program test authority 
should not be summarily revoked. We believe the more 
orderly and equitable procedure here to be designation of 
the pending license application of KBIG for a prompt 
hearing. 

544 9. KCBS has also requested that we direct KBIG 

to show cause why its construction permit should 
not be modified so as to give adequate protection to KCBS 
and KMPC. We believe that the institution of a show 
cause proceeding which would elicit the same information 
as will be adduced at the hearing on the application for 
license herein ordered would serve no useful purpose. To 
grant this KCBS request we would be required to make an 
initial assumption not only of the existence of objectionable 
interference to KCBS, but also that the public interest 
requires the elimination of such interference. We do not 

5 Interference such ns that usually encountered between co-channel and 
immediately adjacent channel stations is not to be expected between stations 
separated bv 30 kc regardless of the relative intensity of the desired and 
undesired signals. The Standards recognize, however, that, by reason of 
inter-modulation and other effects, interference problems may arise when 
two or more stations with the same general service area are operated on 
channels 30 kc apart and that the extent of this interference is undeterminable 
on the basis of any existing Commission Standards. For this reason, the 
Commission as a matter of allocation policy has established minimum separa¬ 
tions for adjacent channel stations which it had adhered to in all cases. In 
this instant case, notwithstanding the fact that this allocaion policy may 
have been departed from, there has been no showing whatever that a significant 
amount of interference such as that last mentioned has in fact resulted. 
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have sufficient information upon which to base such an 
assumption. 

Accordingly, It Is Ordered, this 10th day of June, 1953, 
that the above-entitled application of John H. Poole, tr/as 
John Poole Broadcasting Company Is Designated For 
Hearing commencing at 9:00 a.m., July 20, 1953, at Wash¬ 
ington, D. C., upon the following issues: 

1. To determine whether the installation and operation 
of the proposed station would be in compliance with the 
Commission Rules and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations with 
particular reference to the possibility of overlap of 
25 mv/m contours between the proposed station and 
Station KMPC, Los Angeles, California. 

2. (a) To determine whether the operation of KBIG as 
proposed would involve objectionable interference with 
Station KCBS, Los Angeles, California and, if so, the 
nature and extent thereof, the areas and populations 
affected thereby, and the availability of other primary 
service to such areas and populations. 

(b) To determine the areas and populations which may 
be expected to gain or lose primary service from the 
operation of KBIG as proposed and the availability of 
other primary service to such areas and populations. 

3. To determine on the basis of the above issues whether 
a grant of application BL-4879 is in the public interest. 

It Is Further Ordered, That KMPC, Inc. and the Colum¬ 
bia Broadcasting System of California Are Made Parties 
To the above hearing. 

It Is Further Ordered, That the said petitions are in all 
other respects Denied. 

Federal Communications Commission 

T. J. Slowie 
Secretary 

Released: June 12, 1953 
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No. 11,882. 


Columbia Bboadcasting System, Inc. of Califobnia, 

Petitioner, 

v. 

United States of Amebica and Fedebal Communications 

Commission, 

Respondents, 

John H. Poole, tr/as John Poole Bboadcasting Co., 

Intervenor. 


ON PETITION FOR REVIEW OF AN ORDER OF TEE FEDERAL 
COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR COLUMBIA BROADCASTING 
SYSTEM, INC. OF CALIFORNIA. 

The briefs which have been submitted in support of 
the Commission’s order do not dispute, and impliedly con¬ 
cede, that: (1) the prima facie showings which have been 
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made of objectionable interference within the normally 
protected contour of KCBS’s service area and of overlap 
between the KMPC and KBIG 25 mv/m contours would 
have been sufficient, if presented to the Commission prior 
to the grant of the KBIG construction permit, to prevent 
the issuance of that permit without a hearing at which 
both KCBS and KMPC would have been entitled to par¬ 
ticipate; (2) the showings of objectionable interference 
and overlap would have been sufficient, if presented to the 
Commission prior to the grant of program test authority, 
to have prevented the issuance of such authority; and (3) 
authorization of the objectionable interference, of which 
a prima facie showing has been made, would constitute a 
modification of KCBS’s license. The order under review 
is defended, however, on the ground that the program test 
authority granted before those showings were made con¬ 
ferred upon Poole the protected status of a licensee. That 
contention is the crux of this case. As stated in the Com¬ 
mission’s brief (p. 12), “the nature of the program test 
authorization constitutes the pivot about which this entire 
case turns.” 

The Commission’s brief (p. 13, fn. 13) describes pro¬ 
gram test authority as a “temporary license”, and Poole 
argues (Point III) that it is a “license” for all purposes 
of the Act. The Commission even goes so far as to assert 
that “the name ‘program test’ carries a somewhat mis¬ 
leading implication regarding the nature of this type of 
operation” (p. 13, fn. 13). Accordingly, its brief attempts 
to present the Commission’s action as though it had merely 
preserved the status quo, pending a hearing, in the man¬ 
ner that might be appropriate if the conflicting claims of 
two existing licensees were involved. The hearing which 
has been ordered, however, concerns Poole’s right to a 
license; on the point here involved, the Commission has 
taken its final action. 

At the risk of some repetition, we will review the consid¬ 
erations showing that the Commission’s action extends to 
the holder of program test authority a measure of protec- 
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tion that is contrary to the statnte and the regulations; and 
that that error permeates the arguments advanced by both 
the Commission and Poole in an effort to deprive KCBS of 
its right to challenge the Commission’s action. 

(1) This Court has described a license under the Act 
as 4 ‘more than a mere privilege or gratuity” and as “a 
property right * * *, although a limited and defeasible one.” 
L. B. Wilson, Inc. v. F. C. C., 82 App. D. C. 176,170 F. (2d) 
793, 798, 802. Even after the decision here under review, 
the Commission itself described program test authority as 
“an interim, discretionary authorization subject to termina¬ 
tion at any time at the discretion of the Commission without 
a prior hearing. ” Roy Hofheinz, 9 ft. R. 795, 796. 

The question whether Poole’s rights were arbitrarily 
enlarged is not one of semantics. Undoubtedly, the word 
“license” has different meanings, even within the Communi¬ 
cations Act itself. Under section 301, which prohibits the 
transmission of signals by radio except “in accordance with 
• * * a license * * * granted under the provisions of this 
Act,” there could be no test signals of any kind—equipment 
or program—unless the authority to conduct them is consid¬ 
ered a “license”. On the other hand, the Commission 
certainly does not claim that the holder of program test 
authority is protected as a “licensee” under section 303(f) 
against a change in frequency, authorized power or times of 
operation without a public hearing*; or that such authority 
is a “license” within the meaning of the application provi¬ 
sion of section 308, thus making applicable the new provision 
of section 309(c) relating to protest, expedited hearing and 
postponement of the effective date of the Commission’s 
action pending hearing. While Poole’s argument, literally 
adopted, would lead to the latter conclusion, its absurdity is 
shown by the fact that it would also extend those provisions 
to equipment test authority and would thus stultify the 
administration of the Act. 

* The right to terminate the authority summarily is recognized 
in the Commission’s brief (p. 15). 


4 


Obviously the issue here presented is oversimplified 
when it is made to turn on the meaning of a word or a 
phrase. The Rule specifies that program test authority 
shall be in strict compliance with the Commission’s Stand¬ 
ards. A protestant against a license application under 
section 319 is required to make a substantial showing of 
non-compliance with the Standards defining the public inter¬ 
est in order to be entitled to a hearing. Benton Broadcast¬ 
ing Service, 9 R. R. 586*. On the pleadings and engineer¬ 
ing data submitted by all parties, the Commission has held 
that KCBS and KMPC made such a showing. It is true 
that at the hearing which has been ordered Poole is being 
given an opportunity to overcome the prima facie case 
which has been made against his license application. The 
present issue is whether pending such hearing he may be 
allowed to continue operating his station. 

(2) The Commission’s brief (p. 23) states that appel¬ 
lant’s prayer for relief “rests upon the astonishing conten¬ 
tion that a prima facie showing should be treated as con¬ 
clusive in a proceeding for revocation of program test 
authority”. The showing which has been made, however, 
is “ prima facie” only in the sense that, since it was based 
on the pleadings and affidavits, it has not been tested by 
a hearing with the right of cross examination. No more 
conclusive finding could be made in the absence of such a 
hearing. 

The very position which is called “astonishing”, more¬ 
over, has twice been forcefully presented by two members 
of the Commission in Conant Broadcasting Co., Inc., 7 
R. R. 1041, 1074. The Commission’s first decision in that 
case was that the objecting licensee (WMEX) had failed 
to make a prima facie showing of overlap between its 

* Appellant’s main brief, as well as those of the Commission 
and Poole, cite the Benton case as reported at 9 R. R. 93. This 
citation relates to a decision of the Commission on another aspect 
of that case having no relevancy here. Appellant intended to cite 
the Commission’s decision at 9 R. R. 586, and it is believed that both 
the Commission and Poole intended likewise. 
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25 mv/m contour and that of the applicant (WHIL) to 
whom program test authority had been granted (7 R. R. 
1041). Commissioners Hennock and Jones, dissenting, 
conceded that the data submitted may not have conclusively 
established overlap, but contended that it raised a funda¬ 
mental issue of fact which, if known to the Commission, 
would have prevented the grant of the construction permit 
and of program test authority “without a full investiga¬ 
tion and determination of the question of overlap”. The 
existence of this issue, they held, required that the author¬ 
ity be terminated. They said (p. 1044): 

“ # * * Section 3.168(b) of the Commission’s 
Rules providing for the suspension or revocation of 
authority for program tests, appears to be particu¬ 
larly designed for situations such as this where such 
authorization is subsequently, prior to the issuance 
of a license, shown to have been erroneously granted 
and not in the public interest. 

“Had a hearing initially been held and it had 
therein been determined that there was in fact an 
overlap of the 25 mv/m contours of these two opera¬ 
tions, the application of "WHIL for a construction 
permit, under the Standards of Good Engineering 
Practice, could not have been granted. The Com¬ 
mission, therefore, pending the determination of 
the basic question of interference, should immedi¬ 
ately withdraw WHIL’s authorization for such pro¬ 
gram tests. Petition, as supported by the engineer¬ 
ing statements, if taken as true, would constitute a 
modification of WMEX’s license, entitling it to a 
hearing before its recognized service contours could 
be impinged upon by WHIL operating under pro¬ 
gram test authorization or a license. WHIL, there¬ 
fore, cannot stand in any superior position with 
reference to the program tests than it would now 
in seeking to obtain a license; it should not be allowed 
to continue what it should never have been permitted 
to begin.” 

After WMEX had submitted new measurements on 
the operation of the two stations, the Commission found 
that a prima facie case had been made that the 25 mv/m 
contours would overlap and accordingly held that under 
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section 319 of the Act, the license application of WHIL 
should be set down for hearing and that WMEX was 
entitled to participate in that hearing. It refused, however, 
to terminate the program test authority of WHIL, and 
from that decision Commissioners Hennock and Jones 
again dissented. They contended that the decision of the 
majority violated both section 3.168 of the Commission’s 
Rules by giving to program test authority “the status of 
a license”, and section 319(b) (now section 319(c)) of 
the Act, “requiring that a license not follow a construc¬ 
tion permit where circumstances first coming to the Com¬ 
mission’s knowledge make that operation not in the public 
interest.” They said (p. 1080): 

“There existing a prima facie showing of over¬ 
lap, it is not in the public interest to permit the 
very operations which have been put in issue, for 
it may very well be determined that no license can 
be granted to cover them and that their authoriza¬ 
tion has been completely in error.” 

(3) The history of the Rule relating to program test 
authority shows that it was not intended to make that 
authority a source of such rights as those which have been 
granted to Poole. Authority to conduct program tests 
after the holder of a construction permit has filed its 
license application goes back at least as far as 1934 (Rule 
165 of the Federal Radio Commission, 1934 Compilation). 
It was continued in the Rules of the Federal Communica¬ 
tions Commission (1939 Compilation, Rule 2.43, Service or 
Program Test). In 1948, the latter rule was moved without 
substantial change from Part 2 to Part 3 of the Commis¬ 
sion’s Rules (13 Fed. Reg. S130, Docket 9022, filed December 
20, 1948), and became Rule 3.168. Under all of those 
former rules, specific authorization of the Commission was 
not required for the commencement of program tests; the 
applicant merely had to give two days’ advance notice to 
the Commission and to the inspector or engineer in charge 
of the district in which the station was located. Under all 
of those rules, the authorization continued for a period not 


7 


to exceed thirty days and was subject to cancellation or 
change by the Commission. 

The Rule in its present form was adopted by an order 
issued October 31, 1950 (15 Fed. Reg. 7481). As pointed 
out in our main brief (pp. 23-4), the amendment removed 
the previous thirty-day limit on the duration of the author¬ 
ity, and did so for the express purpose of relieving per¬ 
mittees from the burden of seeking repeated extensions of 
the authority. The 1950 amendment also changed the 
period of advance notice from two days to ten days, and 
for the first time required specific authorization from 
the Commission before tests could be commenced. The 
same order that made this amendment adopted the present 
section 1.315 of the Rules providing that any required appli¬ 
cation for or notice of the commencement of tests “may 
be informal”.* It is significant that the Commission’s brief, 
while it adverts to the 1950 amendment (p. 13, fn. 13), 
does not claim that that amendment was intended to 
change the nature of program test authority or to extend 
to the holder thereof any greater rights or higher measure 
of protection than was afforded under the previous regu¬ 
lations. No such claim can reasonably be made in view 
of the statement in the Commission’s order as to the pur¬ 
pose of the amendment. Instead, the brief asserts, as 
noted above, that program test authority is a misnomer,— 
in other words that the Commission did not mean what 
it said in adopting the rule but, under the guise of allow¬ 
ing tests, established a wholly informal method of licensing. 

(4) Section 308(b) of the Act, the Rules adopted by the 
Commission thereunder, and the longstanding administra- 

*“§1.315. Application for equipment tests or for service or 
program tests; broadcast and non-broadcast.—Where the rules 
applicable to the particular service concerned require the filing of 
an application for authority to conduct equipment tests or service 
or program tests or notification to any office of the Commission of 
the commencement of such tests, such application or notification 
may be informal. ’ ’ 
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tive practice of the Commission, all show that the authority 
here involved was not intended, and could not validly have 
been intended, to carry with it any measure of protection 
similar to that afforded to licensees. The statute requires 
formal applications for station licenses, the contents of 
which the Commission must prescribe by regulation. Part 1 
of the Pules prescribes in detail the contents of applications 
for construction permits (§1.317), station licenses (§1.318), 
special temporary authorization (§1.324) and special ser¬ 
vice authorization (§1.325). The provision for program 
tests (§3.168) is not included among the licensing Rules; it 
is in Part 3, Rules Governing Radio Broadcast Services, 
immediately preceded by the section authorizing equipment 
tests (§3.167) and followed by that relating to station 
inspection (§3.169). 

The Commission’s brief itself points to a basic differ¬ 
ence in its administrative practice with respect to program 
test authority and that with respect to the licensing pro¬ 
cedures that have just been mentioned. It states (pp. 5-6) 
that “both the request for program test authority and 
its grant were matters of public record * * *, and neither 
was required by statute or Commission rule to be the sub¬ 
ject of public notice.” The same is true of applications for 
and grants of construction permits, licenses and the other 
types of authorizations mentioned above. It is the Commis¬ 
sion’s practice, however, to issue public notices of all such 
applications and grants, and its opinion in this case (App. 
179) places stress on the fact that public notice was given of 
Poole’s application for a construction permit, each applica¬ 
tion for amendment or modification thereof, and of the 
Commission’s actions on each such application. In contrast, 
the request for program test authority and its grant were 
made “matters of public record” only by being placed in 
the Commission’s noil-confidential files. The distinction 
in practice reflects the essential difference between the 
nature of the rights inherent in the grants. 

It is significant that the only precedent which the Com¬ 
mission’s counsel is able to cite for his contention that the 
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Commission has previously taken the position that program 
tests “are not tests in the ordinary usage of that term” is 
another brief filed in this Court (p. 13, fn. 13)*. Certainly 
a prior use of the same argument by counsel in the course 
of litigation constitutes no evidence of administrative 
practice. The reference to that brief compels the conclu¬ 
sion that if there had been any practice showing that the 
word “test” is not used in the Rules in its commonly under¬ 
stood meaning, counsel would have cited it. 

(5) The informal character of program test authority 
is accentuated by the fact that in the present case the Com¬ 
mission, in disregard of its Rule on the subject, issued the 
authority even though Poole had not filed “all data neces¬ 
sary to show compliance with the terms and conditions of 
the construction permit” (§3.168, fn., quoted on page 5 
of our main brief). The telegram of May 26,1952 granting 
the authority stated that further action on the license 
application was withheld pending the submission of addi¬ 
tional non-directional measurements and analysis of all 
measurements in accordance with Commission standards 
(App. 60). 

The Commission’s assertion that the grant of test 
authority constituted a finding that the measurements sub¬ 
mitted showed that the station had been properly con¬ 
structed (brief, p. 6, fn. 7) is an attempt to condone two 
additional violations of the Rules. In the first place, the 
required measurements are specified in the Standards, 
and it is undenied that the minimum requirements as to 
the number of radials which must be measured to establish 
the station’s pattern had not been met (App. 88). Secondly, 
§1.371 of the Rules prescribes the formal action by which 
the Commission determines that a proper application has 
been filed**; when that Rule is read with §3.168, it is clear 

* The Northern Corporation v. United States, Case No. 11,313, 
in which the petitioner sought to review the continuance of program 
test authority in the Conant case, discussed above. 

** “Section 1.371, Acceptance of Applications.—* * * An admin¬ 
istrative examination is made of all applications by the Broadcast 
or Commercial License Branch to ascertain whether the application 
is complete. If found to be complete, it is accepted. • * • 7 ’ 
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that program test authority is not to precede acceptance 
for filing of the license application. In this case, that 
acceptance did not occur until January 30, 1953 (App. 84), 
after supplementary proofs of performance had been sub¬ 
mitted and the day after KCBS filed its supplementary 
petition praying for the revocation or modification of the 
program test authority. 

Whether KBIG has yet submitted measurements com¬ 
plying with the Commission’s Standards is still in dispute 
(App. 159). That dispute is before the Commission, and 
is not involved here. What is here highly significant is 
the cumulative disregard of its own regulations that has 
resulted from the Commission’s recognition and defense 
of rights based upon preliminary and expressly revocable 
test authority of the most ephemeral kind. 

(6) There is no basis for Poole’s contention (Point 
III) that the 1952 amendment to the statute extended to 
the holders of program test authority the rights of licensees. 
Even if the statute had been intended to give such rights 
for the future, it would certainly not be applied retro¬ 
actively to relieve the permittee of the express condition 
which he had accepted, that the authority could be revoked 
by the Commission at any time. The statute, moreover, 
was clearly not intended to have such effect, even for the 
future. The amendment relied on (section 3(bb)) merely 
inserted a definition of “station license” to refer to all 
authorizations “required by this Act or the Buies and 
Regulations of the Commission * * *, by whatever name the 
instrument may be designated by the Commission.” No 
holder of a construction permit is required by the Act or 
by the Rules to obtain program test authority. If the Con¬ 
gress had intended to require any such radical revision of 
the Commission’s practice as w’ould eliminate all summarily 
revocable test authorizations*, the intent to do so would 

* As pointed out above, Poole’s argument would apply to equip¬ 
ment tests as well as program tests. 


11 


certainly have been made clear. There has been no show¬ 
ing, and can be no showing, of any such purpose. 

It is significant that the Commission’s brief does not 
adopt the extreme position taken by Poole on the effect of 
the 1952 amendments. It refers, however, to the new pro¬ 
cedure under section 309(c) and to this Court’s recent 
decision in People’s Broadcasting Co. v. United States, 9 
R. R. 2045, regarding the Congressional intention “that 
existing services not be suspended pending hearings on 
disputes * * *” By this indication that program test author¬ 
ity is to be considered an existing service, the Commission 
completely ignores §3.16S of its own Rules. The People’s 
Broadcasting Co. case, of course, involved a licensee, and, 
indeed, one which had the only existing television station 
in the city where it was located. 

(7) The Commission’s brief (p. 16) asserts that the 
decision here under review “was rested upon a reasonable 
and reasoned evaluation of the interests of the public”*. 
The opinion wholly fails to support this assertion. The 
present argument is strikingly similar to that which was 
rejected by the Supreme Court in Ashbacker Radio Co. v. 
F. C. C., 326 U. S. 327, where the grant of a license without 
a hearing at the same time that a competing application was 
set down for hearing was held to be improper. The Court 
there wrote (326 U. S. at 333): 

“It is suggested that the Commission, by grant¬ 
ing the Fetzer application first, concluded that the 
public interest would be furthered by making Fetzer’s 
service available at the earliest possible date. If so, 
that conclusion is only an inference from what the 
Commission did. There is no suggestion, let alone a 

* The statement continues: 1 ‘ and the equities of the private 
parties involved.” This statement shows that the Commission 
erroneously considered the present issue as though it were weighing 
the interests of two competing applicants for a permit or license. 
Even in that situation, the private equities must be subordinated 
to the public interest. F. C. C. v. Pottsville Broadcasting Co., 309 
U. S. 134. As shown below, they were here given paramount 
importance. 
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finding, by the Commission that the demands of the 
public interest were so urgent as to preclude the 
delay which would be occasioned by a hearing. ’’ 

The Court’s statement is fully applicable here. The Mem¬ 
orandum Opinion and Order (App. 177-183) contains “no 
suggestion, let alone a finding” that the public interest 
demands continued operation by Poole. On the contrary, 
the only paragraph devoted to the present question men¬ 
tions three facts which it considered in exercising the dis¬ 
cretion which it claimed to have under §3.168(b) of the 
Rules: (1) that KMPC did not allege objectionable interfer¬ 
ence as a result of the 25 mv/m overlap; (2) that KCBS did 
not allege economic injury resulting from the objectionable 
interference of which it complained; and (3) that KBIG had 
operated for an “extended period” without any complaint 
of injury by KMPC or KCBS (App. 182). 

The last two of these considerations plainly relate only 
to the private interests of the parties. While the first 
relates to the public interest, a footnote to the opinion 
frankly concedes that the decision is a departure from the 
Standards by which the Commission has defined that 
interest. It admits that “interference problems may arise 
when two or more stations with the same general service 
area are operated on channels 30 kc apart” (as are 
KMPC and KBIG), and that “the extent of this interfer¬ 
ence is undeterminable on the basis of any existing Com¬ 
mission Standards.” It then states that for this reason 
the Commission “has established minimum separations for 
adjacent channel stations which it had adhered to in all 
cases’’ (emphasis added), but which “may have been 
departed from” in the instant case (App. 182, fn. 5). The 
impropriety of such an ad hoc departure from a general 
standard is fully discussed in our main brief (pp. 25-6). 
The explanation of the present departure completely refutes 
the assertion by the Commission’s counsel that its action 
rests upon a reasoned evaluation of the public interest. 
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(8) The Commission recognizes as “established law” 
(brief, p. 27) that the grant of a construction permit for an 
operation which will create objectionable interference with 
the protected area of an existing station, as defined in the 
Commission’s Eules and Standards, constitutes modifica¬ 
tion of that station’s license on which it is entitled to a 
hearing (F. C. C. v. National Broadcasting Company 
(KOA), 319 U. S. 239). It contends, however, that any modi¬ 
fication of appellant’s license in the present case took place 
when the construction permit was issued and not when it 
refused to revoke KBIG’s program test authority. 

The fallacy in this argument is shown by this Court’s 
decision in Radio Station WOW v. F. C. C., 87 App. D. C. 
226, 184 F. (2d) 257.* When that case is accurately read, 
it is submitted that this Court’s decision fully supports the 
present appellant’s position. There, as here, an existing 
license was modified by operations which had been author¬ 
ized and commenced in reliance upon computations of 
ground conductivity embodied in the Commission’s Stand¬ 
ards**, which computations were shown by experience to 
have been erroneous. Unlike the present situation, how¬ 
ever, the station which had caused the objectionable inter¬ 
ference had received a license. Accordingly, this Court 
appropriately observed that in accepting the erroneous 
computations, as they had a right to do, both parties 

* We are not here concerned with the decision in that case on 
the jurisdictional question, on which both the Commission and 
Poole contend that our appeal under section 402(b) does not lie. 
Since both of them recognize that the case is properly here under 
section 402(a), we do not wish to belabor the point. We point out, 
however, that the Commission’s argument on this point overlooks 
the fact that section 402(b) has been amended since the WOW 
case was decided. This Court held in that case that the words 
“applicant * * * for modification of an existing * * * license” who 
was then given the right to appeal under the old section 402(b) 
meant the owner of the license, not the station complaining of inter¬ 
ference. The 1952 amendment to section 402(b) gives a right of 
appeal under that section to “the holder of any * * * license which 
has been modified or revoked by the Commission”, and this language 
would appear to be broad enough to include appellant. 

** Poole’s computations were based on the Commission’s map. 
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accepted the risk of error and were bound by such accept¬ 
ance insofar as existing licenses were concerned. When the 
existing license of the interfering station came up for 
renewal, however, this Court held that the station that was 
suffering interference had a right to be heard on the renewal. 
It said (184 F. (2d) at 260): 

“* * * Obviously the provisions for renewal con¬ 
template the possibility of changes in conditions after 
the original grant and also of errors in the original 
grant. It seems to us that typical of such an error 
would be the acceptance in good faith by all parties 
of responsible engineering data which in operation 
proved to be erroneous. * * * ’ 7 

The present argument, in giving conclusive effect to the 
grant of a construction permit, is identical with the argu¬ 
ment of the Commission in the WOW case. In the decision 
(5 R. R. 408e) which this Court reversed, the Commission 
had held that a claim of interference could not be 
asserted for the first time in opposition to an application 
for renewal of an existing license. In holding that the 
opposing licensee was entitled to a hearing, this Court 
significantly cited the decision in F. C. C . v. WJR, 337 
U. S. 265, a case like the KOA case involving the modifica¬ 
tion of an existing license by an interfering grant. The 
WOW decision thus squarely rejected the present claim 
that the grant of a construction permit, unless timely pro¬ 
tested, carries with it the right for all time to continue 
whatever interference may result from the operation of 
the station built in accordance with that permit*. 

* This argument was put in another way in the Commission’s 
opinion in Benton Broadcasting Service, 9 R. R. 586 and George A. 
Smith, Jr. (unreported, cited at page 30 of the Commission’s 
brief). The statement is there made that a grant of a covering 
license under section 319(c) cannot constitute a modification of 
an existing license under section 316. That this is plainly erro¬ 
neous is shown by the fact that Congress has specifically made sec¬ 
tions 309(a), (b) and (c) inapplicable to proceedings under sec¬ 
tion 319(c), but did not so make section 316 inapplicable. Fur¬ 
thermore, section 316 makes no distinction between construction 
permits and licenses. 
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This claim is also refuted by this Court’s decision in 
Independent Broadcasting Co. v. F. C. C., 89 App. D. C. 396, 
193 F. (2d) 900, 902: 

“* * * i ssuance 0 f a construction permit 
does not guarantee a station license to the permittee, 
who is warned by §319(b) [now §319(c)] of the 
statute that he will not be entitled to an operating 
license after completion of construction unless he 
has fully met all the terms, conditions and obliga¬ 
tions of his application and permit, and unless it is 
made to appear to the Commission ‘ * * * that 
no cause or circumstance arising or first coming 
to the knowledge of the Commission since the grant¬ 
ing of the permit would, in the judgment of the 
Commission, make the operation of such station 
against the public interest * * V ” 

In the face of this provision of the statute, it is patently 
absurd to contend, as Poole does (p. 19), that the issuance 
of a license here is a “purely ministerial act”. The Com¬ 
mission has, of course, recognized that substantial issues 
are to be determined by setting the license application 
down for hearing and making KCBS and KMPC parties 
thereto. It is not denied that after such hearing the Com¬ 
mission has authority to decide that the interference to 
KCBS that is being caused by KBIG may be permitted in 
the public interest*. That issue is not before this Court, 
but the order here reviewed apparently prejudges it in 
the applicant’s favor. 

The distinction between an existing licensee and a 
permittee holding test authority is again overlooked in 
Poole’s reliance (p. 20) on the fact that when the WOW 
case was returned to the Commission it allowed both sta¬ 
tions to stay on the air pending the hearing which this 
Court had ordered. Star Broadcasting Co., Inc. (KCSJ), 
6 R. R. 749. Both stations, of course, were licensees. The 

* The situation is different with respect to overlap of the 
25 mv/m contours of two stations; in that situation, the denial of 
a license is mandatory. See authorities cited on page 22 of our 
main brief. 
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Commission’s action in that case has been made mandatory 
by the 1952 amendment to section 307(d), which requires 
that a license be continued in effect pending the final dis¬ 
position of a renewal application. Poole, in accepting a 
construction permit, expressly assumed the risk that cir¬ 
cumstances later coming to the knowledge of the Commis¬ 
sion might make the issuance of a license covering the 
permit against the public interest. Independent Broad¬ 
casting Co. v. F. C. C., supra. And the authority to conduct 
program tests was plainly accepted with knowledge that 
it was subject to termination at any time prior to the 
final decision on the license application. 

9. The other arguments advanced in support of the 
position that KCBS is barred from attacking the Commis¬ 
sion ’s order are plainly without merit: 

(a) Poole’s entire first point, claiming an estoppel 
against KCBS, falls with its concluding sentences (p. 20). 
By reason of Columbia’s inaction, it is contended, it may not 
make private claims but may only bring to the Commis¬ 
sion’s attention matters affecting the public interest. The 
grounds for contesting Poole’s right to operate, however, 
are not matters of private right, but are matters affecting 
the public interest. They are the grounds on which the 
Commission ordered a public hearing on Poole’s license 
application (App. 181). Both objectionable interference 
within the normally protected area of an existing licensee* 
and overlap between the 25 mv/m contours of signals with 
frequencies 30 kc apart constitute violations of the Stand¬ 
ards by which the Commission has defined the public 
interest. The interference within its own normally pro¬ 
tected area gives KCBS a right to be heard on the authori¬ 
zation granted to KBIG. F. C. C. v. National Broadcasting 
Company, Inc. (KOA), 319 U. S. 239. Having that stand¬ 
ing in the case, appellant may attack any violation of the 

* Absent a showing that the need for the service of the inter¬ 
fering applicant outweighs the need for the service that is lost by 
reason of the interference. Rules, §3.24. 
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Standards defining the public interest. F. C. C. v. Sanders 
Bros. Radio Station, 309 U. S. 470; Scripps-Howard Radio, 
Inc. v. F. C. C., 316 U. S. 4; Colorado Radio Corp. v. F. C. C., 
73 App. D. C. 228, 118 F. (2d) 24. Cf. Associated Indus¬ 
tries v. I ekes, 134 F. (2d) 695 (C. C. A. 2nd). 

(b) The Commission cites (p. 33, fn. 39) the decision 
in Benton Broadcasting Service 9 R. R. 586, in support of 
the claim that appellant is not entitled to a hearing as a 
matter of right. The case does not support that conclusion. 
The Benton case makes clear that one opposing an applica¬ 
tion for a covering license is required to make a stronger 
showing that he is entitled to a hearing than is required 
of one opposing the grant of a construction permit. In 
the present case, however, the Commission has held that 
both KCBS and KMPC met the strict test that was applied 
in the Benton case. Having made that determination, the 
only choice before the Commission was between denying 
the license and giving Poole an opportunity to refute the 
showings made by KCBS and KMPC. The Commission 
properly chose the latter course. 

(c) The Commission contends (p. 24, fn. 28) that, upon 
the grant of Poole’s construction permit without objection, 
KCBS’s right to protection within its previously protected 
contours was cut down to the extent of any interference 
which might be received from operation of Poole’s station 
in accordance with the permit. If that contention is sound, 
the Commission should not have ordered a hearing on the 
question of interference and should not have made KCBS 
a party to the hearing. The Commission’s action is much 
more persuasive than its counsel’s present argument. 

(d) Appellant could not have waived any rights by its 
failure to intervene on the application for a construction 
permit, because that application gave no indication whatever 
that objectionable interference was to be anticipated. On 
the contrary, it contained the statement required by the 
Commission’s Rules that there would be no objectionable 
interference with any existing licensee. While the briefs 
of the Commission and KBIG contain various statements 
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of fact as to when KCBS learned of the interference* ** , 
knowledge thereof was plainly impossible until after KBIG 
commenced its operations. The material fact by which the 
interference is established was not the extension of the 
KCBS protected contour beyond that predicted in its 
license application, but the greater strength of the KBIG 
signal than that predicted by Poole. That material fact 
could not possibly have been ascertained until after Poole 
had commenced program tests. It has been ascertained by 
actual measurements of Poole’s signals, which measure¬ 
ments have been accepted as accurate by Poole* *. 

The Commission’s brief concedes (p. 32) that in par¬ 
ticular cases the existence or extent of electrical inter¬ 
ference may not be ascertainable until after actual opera¬ 
tion is begun, and that here KCBS may reasonably have 
required the time which it took before filing its claim of 
interference. This concession is wholly inconsistent with 
Poole’s claim that KCBS is estopped by the data which it 
filed in support of its own construction permit application 
from claiming that there is objectionable interference 

* Those statements are sharply conflicting. The Commission’s 
brief (p. 7) states that the extended coverage of KCBS had been 
detected by Columbia “a full six months before Poole’s construc¬ 
tion had started”. This is followed by a reference to App. 110, 
where Poole’s engineering statement refers to “graphs in the 
November KCBS affidavit bearing dates of July 1951, indicating 
that these measurements were made a full six months before con¬ 
struction was started on the KBIG array”. Obviously, construc¬ 
tion on the array is a part, and need not be the first part, of con¬ 
struction of the station. In fact, the terms of its construction 
permit required KBIG to commence construction by June 12, 1951. 
That he must have started then appears from the statement in 
Poole’s brief (p. 12) that his station was one-third complete when 
he obtained an extension of time in which to complete construction, 
and that this was after KCBS had obtained a regular license in 
September 1951. Furthermore, the graphs bearing July 1951 
dates referred to in both briefs wrere explained by an affidavit of 
the KCBS engineer (App. 160) as incorrect. The July 1951 date 
was inadvertently left on graphs which contained measurements 
which did not become available until January 1952. 

** As stated on page 32 of our main brief, the KCBS measure¬ 
ments showing the area of interference were accepted at a pre- 
hearing conference on the license application. Since that brief was 
filed, they have again been introduced and accepted at the hearing 
before the Examiner. 
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■within its protected area. Actual measurements of Poole’s 
signals show that even if the KCBS .5 mv/m contour was 
that shown in the data submitted by KCBS, Poole’s opera¬ 
tion would cause objectionable interference within a nor¬ 
mally protected area containing some 120,000 people (App. 
151, 160). Accordingly Poole’s purported reliance (p. 12) 
upon the data submitted by KCBS on its construction per¬ 
mit application has no significance; he failed to live up to 
his protection claims. 

(10) The Commission’s claim (p. 16, fn. 16) that it 
considered the alternative requests of KCBS and KMPC 
that Poole’s program test authority be modified, like its 
claim that it evaluated the public interest (fl7 above), is 
supported only by “an inference from what the Commis¬ 
sion did” (Ashbacker Radio Corp. v. FCC, supra, 326 U. S. 
at 333). Those requests are mentioned in the Commission’s 
opinion only in its summary of the pleadings (App. 180, 
181). Furthermore, the contention (p. 17, fn. 16) that 
KCBS did not propose a compromise solution is an obvious 
quibble in view of the language of the petition (App. 89) 
that is quoted in the Commission’s brief. 

(11) Final action on Poole’s license application may 
still be delayed for months. The Commission’s brief (p. 9, 
fn. 10) refers to a Memorandum Opinion and Order subse¬ 
quent to that here under review, in which the hearing issues 
were amended*. The windfall of eighteen months of com¬ 
mercial operation without a license which Poole has already 
enjoyed may thus be considerably extended, and as this 
process continues the supposed equities in his favor would, 
under the Commission’s reasoning, be multiplied. Even 
where the conflicting claims of two licensees are involved, 
this Court has held that such a bootstrap operation is 
improper and must be stopped. American Broadcasting 

* 9 R. R. 1018. Among other things, the Commission has agreed 
to consider the nature and character of the program service to be 
gained and lost from the operation of KBIG as proposed. Poole’s 
request (referred to on page 20 of his brief) that a hearing be 
held on the KCBS renewal application, and be consolidated with 
the present hearing, has not yet been acted on by the Commission. 
Likewise undetermined is his similar request for a consolidated 
hearing on the KMPC renewal application. 
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Company v. F. C. C ., 89 App. D. C. 298, 191 F. (2d) 492. 
It follows a fortiori that the present order is arbitrary. 

(12) Appellant does not contend that the Commission 
lacks all authority to permit program tests*. Operation 
under program test authority serves a useful and legitimate 
purpose when such operation is conducted in a manner 
wholly consistent with the Rule (§3.168 (d)) requiring that 
it be “in strict compliance with the rules governing stand¬ 
ard broadcast stations and in strict accordance -with the 
representations made in the application for license”. The 
continuance of such operation after there has been a suffi¬ 
cient showing of non-compliance with those Rules and those 
representations to entitle existing licensees to a hearing on 
the license application is contrary to the statute and the 
Rules. The Commission’s order permitting such continued 
operation should be reversed. 

Respectfully submitted, 

Ralph F. Colin, 
Ambrose Doskow, 
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New York 22, N. Y. 
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System, Inc. of California. 

Julius F. Brauner, 
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Leon R. Brooks, 

1735 De Sales Street, N. W., 

Washington 6, D. C. 

Rosenman Goldmark Colin & Kaye, 
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• That contention was advanced by the petitioner in The 
Northern Corporation v. United States, Case. No. 11,313, which 
was not heard by this Court because it became moot. 
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it designated for hearing the license application of John 
H. Poole for Station KBIG, Avalon, California (App. 177). 
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Pending resolution of the hearing thus ordered, in which 
Columbia Broadcasting System, Inc. of California and 
KMPC, The Station of the Stars Inc. were named parties 
respondent, the Commission declined to revoke KBIG’s 
“program test authority” under which it has been broad¬ 
casting since June 1, 1952, to some 5,000,000 people in 
Southern California (App. 181-182). From this refusal, 
CBS filed a Notice of Appeal on July 10, 1953 (Case No. 
11881), invoking this Court’s jurisdiction under section 
402(b) of the Communications Act of 1934, as amended 
(47 USC 402(b)) (App. 2). On the same date CBS filed a 
petition for review of the same order (Case No. 11882), 
invoking this Court’s jurisdiction under Section 402(a) of 
the Communications Act of 1934, as amended (47 USC 
402(a)), and sections 2 and 3 of the Judicial Review Act of 
1950 (5 USC 1032, 1033) (App. 12). 

Section 402(b) permits appeals from certain enumerated 
classes of orders; Section 402(a) provides for review by 
petition of Commission orders except those appealable 
under section 402(b). The two types of review are thus 
mutually exclusive. The instant appeal will not lie under 
section 402(b). Cf. Radio Station WOW v. Federal Com¬ 
munications Commission, 87 U.S. App. D.C. 226, 184 F. 2d 
257 (1949). The “program test authority” which the 
Commission granted KBIG on May 26, 1952 and under 
which it has been operating during the past 17 months is a 
“license,” call it what one will, a fact made clear by the 
recent amendments of the Communications Act of 1934 
(Act of July 16, 1952, 66 Stat. 711). That Act (Section 2) 
defines a “license” as “that instrument of authorization ... 
for the use or operation of apparatus for transmission of 
energy, or communications, or signals by radio, by what- 
ever name the instrument may be designated by the 
Commission . m Cf. American Broadcasting Company, Inc. 
v. Federal Communications Commission, 89 U. S. App. 
D. C. 298, 191 F. 2d 492 (1951). Section 402(b), as now 


i Emphasis supplied throughout this brief. 
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worded, permits an aggrieved person to appeal, within 30 
days , from the announcement by the Commission of 
orders granting, modifying, or denying licenses or con¬ 
struction permits. No license was granted or de¬ 
nied to KBIG- by the interlocutory order of June 12, 
1953. If CBS’s “instrument of authorization” has been 
modified, it was done by the Commission’s actions of April 
12, 1951 granting Poole’s application for construction per¬ 
mit, or May 26,1952 granting KBIG program test authority, 
certainly not by the order of June 12, 1953 refusing to 
revoke such authorization pending the outcome of the hear¬ 
ing there ordered by the Commission. Hence, no timely 
appeal has been taken under Section 402(b), and Case No. 
11881 should be dismissed. However, Case No. 11882 is 
properly before this Court under Section 402(a). 

COUNTER STATEMENT OF FACTS 

In its petition for review of the Commission’s Order of 
June 12,1953, CBS seeks to upset the status quo by requir¬ 
ing Station KBIG to cease all broadcast operations while 
the Commission is endeavoring to ascertain pertinent engi¬ 
neering facts in a hearing which CBS itself sought and in 
which CBS is currently participating. This Court has 
heretofore denied a prior attempt by CBS to obtain similar 
relief through a stay order. The background facts essential 
to an understanding of the instant controversy are briefly 
these: 

In October 1949 CBS filed a request to increase the power 
of its then recently acquired AM station in San Francisco 
(KCBS) from 5 lav to 50 lav on 740 kc, using different 
directional patterns day and night (App. 122). Accompany¬ 
ing this request was an engineering exhibit showing the pre¬ 
dicted 0.5 mv/m contour of the proposed operation, based 
on “conductivities . . . obtained by extensive measurements 
on numerous radio stations whose groundwaves traverse 
the various paths” (App. 134). These measurements 
showed the 0.5 mv/m contour extending a short distance 
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south of Fresno (App. 134). 2 On July 21,1950, on the basis 
of representations thus made, the Commission granted the 
CBS application. A license application covering construc¬ 
tion pursuant to this permit was filed July 27, 1951. The ac¬ 
companying proof of performance advanced no claims of 
more extended coverage. The license application was 
granted September 14, 1951. 

In the meantime, on March 13, 1950, John H. Poole ap¬ 
plied for a construction permit on 740 kc, 1 kw, daytime, 
at Long Beach, California (App. 114). The engineering 
study which accompanied that application showed no inter¬ 
ference to any existing services. The Commission agreed 
■with that conclusion because, in designating Poole’s 
application for hearing with two other applications not here 
pertinent, no issue on possible interference with either 
KCBS or KMPC was included and neither station vras made 
a party to the hearing (App. 22-25). And neither sought 
leave to intervene under Rule 1.388 (IRR 51:388) after the 
issues were published in the Federal Register. 

In preparing for the hearing Poole’s engineers obtained 
from KMPC certain measurements, not then on file with the 
Commission, -which indicated the probability of an overlap 
of the 25 mv/m contour of a long Beach station with KMPC, 
operating with 50 kw on 710 kc (App. 115). 3 Accordingly, 
on August 30, 1950, Poole petitioned to amend his applica¬ 
tion to specify 10 kw on 740 kc at Avalon, Santa Catalina 
Island, California, daytime only, using a three-element 
directional antenna (App. 115). The petition stated that 
recent field intensity measurements made by KMPC showed 
that it placed a signal of 25 mv/m in parts of Long Beach, 
thereby affecting the use of 740 kc there (App. 115). The 
petition further recited that the proposed directional an- 

2 Had CBS relied on the Commission ’a Soil Conductivity Map the 0.5 
mv/m contour would have fallen north of Fresno. 

3 The Commission’s Standards of Good Engineering Practice state that 
stations with less than 40 kc separation shall not be licensed for operation 
where their respective 25 mv/m groundwavc contours overlap. 1 RR, Pt. II, 
Sec. 81:113. 
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tenna and the Avalon location were designed to preclude 
overlap of the 25 mv/m contour of the proposed station 
with that of Station KMPC (App. 115). The amendment 
was accepted for filing without any change being made 
in the hearing issues or without making KMPC or KCBS 
a party to the hearing (App. 115). Neither sought to 
intervene. 

The hearing on the Poole application was held on Sep¬ 
tember 25 and 26, 1950 (Docket 9662). During the course 
of the hearing George P. Adair, Poole’s consulting radio 
engineer, introduced in evidence as Poole Exhibit 16 an 
engineering report, predicated in part on KMPC’s measure¬ 
ments, showing no overlap of the respective 25 mv/m 
contours of KMPC and the proposed Avalon station (App. 
116). 

At this hearing Poole’s engineer likewise made reference 
to the 0.5 mv/m contour which KCBS claimed for itself 
in its then recently granted construction permit for 50 
kw on 740 kc. This contour was used by Poole’s engineer 
in computing permissible radiation in the direction of 
the KCBS service area. (Poole Ex. 16, Docket 9662). 
Using the Commission’s soil conductivity map he showed 
that Poole’s 0.025 mv/m nuisance contour would not extend 
northward to the measured 0.5 mv/m contour then claimed 
by CBS (App. 122). 

On March 5, 1951, the examiner rendered his initial 
decision granting the Poole application. The Commission’s 
decision, issued on April 12,1951, finalized the grant (6 RR 
1342a) (App. 39). The Commission stated in paragraph 
6 of its final decision (App. 45): 

. . . there would be no overlap of the 25 mv/m contour 
of the proposed operation with the 25 mv/m contour 
of Station KMPC, Los Angeles, which operates on 
710 kc. 

Elsewhere in its final decision the Commission concluded 
that no interference would be caused to KCBS (App. 
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45, 51). It noted that if the Commission’s soil map values, 
instead of measurements taken by CBS, had been used in 
computing KCBS’s 0.5 mv/m contour, Poole would have 
been able to radiate a substantially greater signal in the di¬ 
rection of KCBS than he proposed, without causing any 
interference (App. 44). 

To this final grant neither KCBS nor KMPC filed any 
objections, either in the form of a petition for rehearing 
(under Section 405 of the Communications Act of 1934) 
or appeal to this Court (under Section 402(b) of the Com¬ 
munications Act). Accordingly, in reliance upon the pat¬ 
tern spelled out by Congress in the Communications Act— 
that a grant not challenged within 20 (now 30) days is not 
subject to attack and that a license shall issue almost as 
of course to cover construction completed in accordance 
with such a permit—Poole undertook the construction of 
Station KBIG at Avalon. Construction was completed in 
May, 1952 at a cost of some $220,000.00. (App. 53). 
Substantial additional sums were expended in advising 
the public of Southern California of the new broadcast 
service which they were about to receive from Catalina. 
(See Poole’s affidavit attached to his Opposition to Motion 
for Relief, Appendix B, p. 5). On May 16, 1952, Poole filed 
an application for license, accompanied by elaborate 
11 proof of performance” measurements (directional 
and non-directional) showing that construction had been 
completed in accordance with his construction permit 
(App. 53). Program authorization was requested. Such 
authorization was granted by the Commission on May 26, 
1952, 4 and regular commercial operation was commenced 
on June 1, 1952 (App. 116, 179). Once again, neither 

4 In granting program test authority to KBIG the Commission requested 
certain additional measurements at points closer than 0.7 miles from the 
transmitter and specified a different location for one of KBIG’s proposed 
monitoring points. This supplemental data was supplied on September 25, 
1952. These new measurements did not alter the earlier data. Such requests 
by the Commission for clarification of minor details in a proof of performance 
are not uncommon and are one reason for the Commission’s established practice 
of allowing stations to commence operations under “program test authority” 
rather than a more formal ‘ ‘ license. ’ ’ 
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KCBS nor KMPC interposed any objection to the issuance 
of this authorization within the statutory period prescribed 
by Congress. 

In the summer and fall of 1952 KCBS and KMPC infor¬ 
mally advised Poole of their claims of possible interference 
and overlap, asserting that their pertinent contours ex¬ 
tended farther out than they had theretofore represented 
them in applications and proofs previously submitted to 
the Commission. It was not until December 12, 1952 that 
KCBS filed its first pleading with the Commission, claiming 
interference from KBIG (App. 76). Although reserving 
the right to ask at a later date for additional relief, KCBS 
merely asked at this point that Poole’s license application 
be designated for hearing, relief which the Commission 
subsequently granted in the order now complained of. 
(App. 77-78). Interim relief in the form of an immediate 
revocation of the program test authority was requested 
by KCBS for the first time in a supplementary petition 
filed January 29, 1953 (App. 84). On January 30, 1953 
KMPC formally asserted for the first time its overlap 
claim and likewise requested interim relief (App. 91). In 
a still later pleading KCBS requested additional relief in 
the form of a show cause order directing KBIG to modify 
its three element directional pattern, a proposal which 
would have greatly reduced KBIG’s signal in the area it 
now serves (App. 143). 

Poole filed responses to these numerous pleadings by 
KCBS and KMPC in which he pointed out that construc¬ 
tion had been completed in accordance with the unprotested 
construction permit, that the interference and overlap 
claims of KCBS and KMPC had not been substantiated by 
measurements made in accordance with the Standards, that 
KCBS and KMPC were barred by laches and estoppel 
from objecting to the issuance of a regular license to 
KBIG, and that the license should issue as a matter of 
course (App. 113, 162, 165, 167). 
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On June 12, 1953 the Commission released a Memo¬ 
randum Opinion and Order covering these various plead¬ 
ings (App. 177-183). The Commission pointed out that 
KCBS and KMPC had not objected to the original con¬ 
struction permit (App. 179). It stated further that a 
preliminary examination of the license application and 
accompanying proof of performance showed that the station 
had been constructed in accordance with the terms of the 
permit, and that program test authority was accordingly 
granted on May 26, 1952 (App. 179). The Commission 
concluded that the engineering showing by KMPC and 
KCBS, though not conclusive, was sufficient to warrant a 
hearing on Poole’s license application, and a prompt hear¬ 
ing was accordingly ordered (App. 183). Another portion 
of the Commission’s opinion, reading as follows, sheds fur¬ 
ther light on this conclusion (App. 182): 

To grant this KCBS request [for an order to show 
cause] we would be required to make an initial assump¬ 
tion not only of the existence of the objectionable 
interference to KCBS, but also that the public interest 
requires the elimination of such interference. We do 
not have sufficient information upon which to base 
such an assumption. 

In denying the request of KCBS and KMPC that KBIG 
cease operations while the hearing was held, the Commis¬ 
sion said (App. 181-182): 

A hearing was held, a construction permit issued and 
a station built all in the normal course in full accord¬ 
ance with the Commission Rules and without any objec¬ 
tion from either KCBS or KMPC. Moreover, neither 
KCBS nor KMPC has alleged such facts as would 
indicate that they are suffering irreparable injury; 
KMPC does not allege objectionable interference as a 
result of the 25 mv/m overlap; KCBS alleges objec¬ 
tionable interference but does not allege economic 
injury resulting therefrom such as would warrant im¬ 
mediate relief. Section 3.168(b) of the Commission 
Rules reserves to the Commission the discretion to 
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suspend or revoke program test authority. In view 
of the above circumstances and of the extended period 
during which KBIG had operated without any com¬ 
plaint of injury by KMPC and KCBS, we feel that 
program test authority should not be summarily re¬ 
voked. We believe the more orderly and equitable 
procedure here to be designation of the pending license 
application of KBIG for a prompt hearing. 

It is from the foregoing carefully considered interlocu¬ 
tory order of the Commission that CBS has filed its notice 
of appeal and petition for review (App. 2, 12), followed 
by a motion in this Court for an order directing KBIG 
forthwith to cease operations. KBIG, having previously 
filed notices of intention to intervene (App. 10, 20), sub¬ 
mitted a brief in opposition to the foregoing motion, sup¬ 
ported by affidavits showing the irreparable injury which 
it would suffer if required to suspend programming opera¬ 
tions while the license hearing was being held. The CBS 
motion for an interim stay was denied by the Court on 
July 31, 1953. CBS now seeks the identical relief in its 
petition for review. 

SUMMARY OF ARGUMENT. 

1. In its 1950 application for 50 kw on 740 kc in San 
Francisco, KCBS elected to delineate its 0.5 mv/m 
contour on the basis of extensive measurements rather 
than the Commission’s soil conductivity map, thereby 
claiming coverage a few miles south of Fresno and beyond 
what it w^ould have been entitled to claim had it relied on 
the soil map. In applying for 10 kw on 740 kc at Avalon 
a few months later, Poole designed his directional array 
to protect coverage thus claimed by KCBS. In granting 
the KCBS application in July 1950 and the KBIG appli¬ 
cation in April 1951, the Commission relied on the meas¬ 
urements thus vouchsafed by KCBS and on the Commis¬ 
sion’s soil map. The latter grant, made after public hearing 
and not challenged within the 30 day period prescribed by 
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Congress, is not subject to protest on KOA grounds at the 
licensing stage. Sections 309(c) and 319 of the Communi¬ 
cations Act; Benton Broadcasting Service , 9 RR 93 (1953). 
Thus, KCBS is both legally and equitably estopped at this 
late date to assert Section 316 rights. In claiming protec¬ 
tion to a new area, extending 85 miles south of Fresno, 
KCBS is in effect impeaching measurements which it 
itself submitted to the Commission in 1950, measurements 
on which Poole and the Commission rightly relied. Having 
sat by and watched KBIG constructed in accordance with 
its unchallenged construction permit, KCBS is in no posi¬ 
tion to object to a continuation of KBIG’s program test 
authority while the Commission, by a hearing now in 
progress, seeks to ascertain public interest requirements. 

2. The interference which KCBS is allegedly suffering 
has had no economic effect on KCBS’s operations. Its fail¬ 
ure to provide service to an area which it did not claim 
and which it did not know it had heretofore served has not 
resulted in any loss of advertising revenues, rate changes, 
etc. The alleged “interference area” is served by 25 other 
stations, including at least two which broadcast the same 
network programs as KCBS. The population residing 
therein represents only 3.61% of the overall population 
reached by KCBS. To silence KBIG, on the other hand, 
would mean the loss of a program service to some 5,000,000 
persons. It would disrupt a going operation and destroy 
an investment of $275,000. The interference, even if proved 
during the current hearing, is not of a character neces¬ 
sarily warranting a finding by the Commission that the 
issuance of a license to KBIG is “against the public 
interest.” The status quo should be maintained pending 
an adjudication by the Commission of the instant contro¬ 
versy. American Broadcasting Co. v. Federal Communi¬ 
cations Commission, 89 U.S. App. D.C. 298, 191 F. 2d 492 
(1951). 
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3. KBIG’s “program test authorization’’ is a “license,” 
and as such cannot be revoked by this Court or by the 
Commission until KBIG has been afforded a hearing. 

ARGUMENT 

Counsel for the Government demonstrate in their brief 
that the Commission was not required by the Communica¬ 
tions Act or by its Rules to modify or revoke Poole’s pro¬ 
gram test authorization pending a hearing to ascertain the 
nature and extent of the alleged interference and overlap, 
and that the Commission's refusal to silence Station KBIG 
pending the hearing, under the facts disclosed by the 
instant record, was an appropriate exercise of administra¬ 
tive discretion. In those views we concur. To avoid repe¬ 
tition we propose to emphasize in our brief certain 
additional equities and legal principles which dictate a 
continuation of the status quo pending the ascertainment 
by the Commission of the facts essential to a resolution of 
the instant controversy. 

L 

CBS IS BARRED FROM DEMANDING A CANCELLATION OF 
KBIG'S OPERATING AUTHORITY PENDING THE OUTCOME 
OF THE LICENSE HEARING. 

In its February 1950 application for the use of 740 kc 
in San Francisco with 50 kw power, CBS did not rely on 
the Commission’s soil conductivity map which would have 
placed its 0.5 mv/m contour considerably north of Fresno. 
It relied, instead, on conductivities “obtained from exten¬ 
sive measurements” of other stations, and claimed cover¬ 
age a few miles south of Fresno, substantially in excess of 
the coverage that it could have claimed if it relied on the 
soil map (App. 134). On the basis of the representations 
thus made, the Commission granted the application of 
KCBS for 50 kw on July 21, 1950. In subsequent proof of 
performance measurements filed in connection with its 
license application in July 1951, KCBS did not broaden its 
coverage claims. In fact, in advertising brochures pub- 
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lished in 1951 and 1952, KCBS continued to show its 0.5 
mv/m contour at the points delineated in its 1950 applica¬ 
tion (App. 135-142). 

In applying in August 1950 for 10 lav on 740 kc at 
Avalon, Poole relied, as he had every right to, upon the 
sworn meaurements, claims and representations made by 
KCBS in its application filed earlier that year. Following 
receipt of a grant after hearing in April 1951, Poole under¬ 
took the construction of Station KBIG in reliance upon 
these same representations. At a time when the station 
was only one-third complete, and after KCBS had filed its 
proof of performance and obtained a regular license in 
September 1951, Poole requested and obtained an exten¬ 
sion of time in which to complete construction. At that 
point KCBS still laid no claim to coverage of the area 
southward from Fresno to Bakersfield, notwithstanding 
elaborate measurements which it was required to make in 
connection with its license application. Construction of 
KBIG was completed and commercial operation was begun 
on June 1, 1952. It was not until six months later (Decem¬ 
ber 12, 1952) that KCBS formally advanced for the first 
time its present claim that its 0.5 mv/m contour extends 
south of Fresno almost to Bakersfield, 85 miles beyond the 
sworn measurements submitted in 1950, and that Station 
KBIG, constructed in reliance upon measurements and 
representations which KCBS itself had made to the Com¬ 
mission, should be deleted. KCBS is thus seeking to 
impeach at this late date its own earlier measurements on 
which Poole relied and had every right to rely. 5 

It is clear that under the scheme of administration out¬ 
lined by Congress in the Communications Act the basic 
determination of the merits of a proposed operation is to 
be made at the construction permit stage. Section 319 6 

5 The December 12, 1952 pleading filed by KCBS included measurements 
which KCBS had taken in 1951 and which had not previously been reported to 
the Commission (App. 124). Had these measurements been divulged when 
made, Poole would have known about them long before he expended some 
$275,000 in constructing and promoting Station KBIG. 

c Quoted in Appendix A (pages 38-39) of KCBS’ brief. 
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provides that the first step in establishing a station is to 
obtain a construction permit which may be granted only 
upon a finding that public interest would be served thereby. 
After a station has been constructed in accordance with 
such a permit, a license issues as a matter of course unless 
facts first arising or coming to the knowledge of the Com¬ 
mission since the granting of the permit would in the judg¬ 
ment of the Commission make the operation of the station 
against the public interest. 

There is a substantial reason for the requirement that 
the question of whether a station would serve the public 
interest be thrashed out at the construction permit stage. 
Obviously, the public is not served by the expenditure of 
substantial amounts of labor and equipment in the con¬ 
struction of a station unless there is a reasonable certainty 
that the station will be permitted to perform its intended 
function. The prior determination on the construction per¬ 
mit protects applicants against useless expenditures. It 
also protects existing stations; for interference to such 
stations is obviously a more persuasive argument against 
the grant of a new station if it is considered prior to the 
station’s construction than afterwards. All these interests 
make it necessary that the desirability of a proposed opera¬ 
tion be determined before construction is commenced and 
that, in the absence of compelling reason, such determina¬ 
tion once made be final. Elaborate, expensive and time 
consuming procedures are required before a construction 
permit may be granted over the objection of a party who 
would be aggrieved thereby. Justice, reason, and adminis¬ 
trative finality require that these proceedings be determi¬ 
native of private rights. 

This is not to say that the Act provides no safeguards 
where through ignorance a permit has been granted for a 
station whose operation would be affirmatively against the 
public interest. In such case the Commission is not re¬ 
quired to license the station. But this provision was not in¬ 
tended to permit private parties, by the device of new 
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information without compelling weight, to force the Com¬ 
mission to go back to the beginning and retry the propriety 
of the original grant. 

KCBS asserts modification of its license by reason of 
interference within its normally protected contours. This 
interference, if any, results from the fact that the signals 
of KCBS and KBIG both extend farther than was origi¬ 
nally anticipated, arising from greater ground conductivity 
along the path between the stations than shown in the 
measurements submitted with KCBS’ application for con¬ 
struction permit and in the Commission’s soil map. 7 But 
Commission licenses and permits are not authorizations 
to transmit a certain signal a given distance. Bather they 
authorize operation with specified power on a specified 
frequency from a specified location with a specified antenna 
and antenna radiation pattern. The resulting signals are 
determined by various natural laws depending upon many 
factors, among them ground conductivity. To determine 
whether the station should be authorized, the Commission 
attempts to predict the magnitude and location of these 
signals. These predictions are not a part of the authori¬ 
zation. 

On April 12, 1951, the Commission granted a construc¬ 
tion permit to KBIG to operate in a certain specified man¬ 
ner (App. 51-52). KCBS now asserts that such operation 
causes it interference. If this is true it was also true at 
the time the construction was authorized. The laws gov¬ 
erning the propagation of electro-magnetic radiation have 
not changed. All that has changed is our knowledge of the 
propagation characteristics of the path between KBIG 

7 Both the measurements submitted by KCBS in its application for con¬ 
struction permit and the Commission’s soil map are at issue, for in sub¬ 
mitting its application for construction permit KBIG relied upon the KCBS 
measurements to determine the location of the KCBS 0.5 mv/m service contour, 
and upon the Commission’s soil map to determine the location of the KBIG 
0.025 mv/m interference contour. It was necessary to rely upon the Commis¬ 
sion’s soil map to determine the location of the KBIG interference contour 
because there were no measurements available on the path between Avalon and 
the KCBS 0.5 mv/m contour. In granting KBIG’s construction permit, the 
Commission found that this reliance was reasonable (App. 45, 51). 
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and KCBS and the area of alleged interference, which is 
now somewhat more precise than formerly. 

Thus, if the KCBS license has been indirectly modified, 
this modification occurred when the KBIG construction per¬ 
mit was granted. Under Section 402(b) of the Act, KCBS 
had 20 days to appeal this action. 8 Having failed to appeal, 
KCBS permitted the KBIG construction permit and the 
alleged modification of the KCBS license to become final. 

KCBS excuses its failure to protest earlier on the ground 
that it did not know of the interference. Even if this were 
true, it is immaterial. 9 The Act requires that a protest be 
timely made or not at all. At first glance this may seem 
a harsh rule. But a little analysis shows that it is a neces¬ 
sary one whose harshness is more apparent than real. As 
noted above the Commission attempts to predict the loca¬ 
tions and magnitude of signals which will be produced by 
a proposed operation. It is perhaps unfortunate but true 
that these predictions cannot be precise. The methods of 
prediction used give a false aspect of exactitude to what 
are at best only approximations. As more and more is 
known of the various controlling factors closer and closer 
approximations can be achieved; but the law’ of diminishing 
returns soon sets in. If the Commission is to dispose of 
its work load it must accept predictions on limited data 
w’hich if not perfect are close enough that the public in¬ 
terest is not endangered by taking action on them. It 
seems safe to say that no station authorized by the Com¬ 
mission produces exactly the radiation contours predicted 
for it. But the predictions approximate actuality suffi¬ 
ciently so that the determination to authorize the station 
is not vitiated. The Commission has in its sound discretion 
determined that its soil map of average conductivities gives 
sufficiently accurate results. Measurements are used in 
preference wffiere available but are not required. This 

8 The appeal period has since been increased to 30 days. 

9 Cf. Appendix 124 which indicates that KCBS knew, or should have known, 
of the alleged interference almost a year before KBIG completed construction. 



16 


Court has held the use of the soil map to be reasonable. 
Radio Station WOW v. FCC , 87 U.S. App. D.C. 226, 184 
F 2d 257 (1950). All applicants and stations are on notice 
of this practice of the Commission. If they doubt the ac¬ 
curacy of the map they are at liberty to take measure¬ 
ments and to submit them for consideration. But this 
must be timely done. If they elect to rely upon the map, 
it is reasonable and just that they should be bound by that 
reliance. 

From the practical point of view the map gives adequate 
results. Actual interference and coverage results may 
differ from predictions, but usually not to such an extent 
that injustice results. In the instant case, for instance, if 
the KBIG interfering signal goes farther than expected, 
so does the KCBS service signal. In those rare cases where 
serious trouble arises from reliance on the map, the Com¬ 
mission has jurisdiction to redress the error. 

If there had been any question that it was the intent of 
Congress that rights accorded existing licensees by Sec¬ 
tion 316 (previously 312 of the Act) were terminated by 
final unappealed action of the Commission granting a con¬ 
struction permit, all such doubts were resolved by the pass¬ 
age of the Communications Act Amendments, 1952. (Public 
Law No. 554, 82nd Cong., 2nd Sess.; 66 Stat. 711). This 
Act amended Sections 309 and 319 as well as other sections 
of the Communications Act of 1934. A new subsection 
309(c) was added providing special procedural rights for 
parties in interest who wish to object to the grant of a 
construction permit by the Commission. That this Section 
was for the benefit, among others, of existing stations as¬ 
serting indirect modification of their licenses by reason of 
electrical interference is made clear by the Senate Report 
on the bill which stated in explanation of the term “parties 
in interest” that “ ‘parties in interest’ because of electrical 
interference are fixed and defined by the Supreme Court 
decision in the KOA Case (319 U.S. 239) and the Commis¬ 
sion’s Rules and Regulations; ‘parties in interest’ from an 
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economic standpoint are defined by the Supreme Court de¬ 
cision in the Sanders Case (309 IJ.S. 470).” Senate Report 
No. 44, 82d Cong., 1st Sess. (1951) 1 RR 10:271, 
10:280. At the same time Section 319, which deals with 
the issuance of licenses following construction permits, was 
amended by the addition of a new subsection (c) stating 
specifically that the provisions of 309(c) were not to be 
applicable to licenses issued pursuant to Section 319. In 
explanation of this last amendment the House Report on 
the bill stated: 

It would seem that in most cases the issuance of such 
licenses would almost automatically follow from the 
fact that the construction permit was granted. It ap¬ 
pears obvious that the new prehearing and protest pro¬ 
cedures of revised Section 309(b) and (c) should not 
apply with respect to licenses, the issuance of which is 
provided for by Section 319. However, the new pre- 
hearing and protest procedures of Section 309 will be 
applicable to the issuance of the construction permit 
for the station in question. House Report No. 1750, 
82d Cong., 2d Sess. (1952) 1 RR 10:301, 10:311. 

Section 405 of the Act can be cited as still further evi¬ 
dence of the integrated statutory scheme designed to pro¬ 
tect the grantee of a broadcast construction permit. Under 
that section the time within which an aggrieved person may 
petition for rehearing is limited to thirty days. Under Sec¬ 
tion 402(b) of the Act the time within which a person may 
appeal from a grant or denial of an application is likewise 
limited to thirty days. These two provisions each speci¬ 
fying a short thirty-day period are part of a clear legisla¬ 
tive intent that a construction permit, unless challenged 
within thirty days, is beyond attack. This enables the per¬ 
mittee to go ahead with construction and make large invest¬ 
ments with assurance that his grant, barring fraud on the 
Commission, shall ripen as of course into a license when 
construction is completed. Thus, Sections 309(b) and (c), 
319(c), 402(b) and 405 of the Act all reflect the intention 
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of Congress that a construction permit should not he sub¬ 
ject to attack on private grounds at the license stage where 
the conditions of the permit have been satisfied. 

The wisdom and justice of providing the highest protec¬ 
tion to construction permits, after the thirty day period 
has expired, is fully attested to by another facet of this case. 
At the time Poole obtained his Avalon grant for 740 kc, 
he was the licensee of Station KALI in Pasadena, Cali¬ 
fornia, a station whose service area would be entirely en¬ 
veloped by KBIG’s proposed operation (App. 46). He 
was accordingly required by the Commission, under its 
duopoly rule, to dispose of KALI before KBIG went on 
the air (App. 51). This he did, in reliance upon his un¬ 
challenged construction permit. To require him now, at 
the request of KCBS, to sign Station KBIG otf the air 
would leave him without any AM operation in the Los 
Angeles area. The failure of KCBS to protest the original 
construction permit is thus doubly damaging to Poole. Had 
the instant objections been interposed in April 1951, Poole 
could at least have continued his KALI operation while the 
issues were being resolved. 

The concept that the determination of whether the op¬ 
eration of a proposed station will serve the public interest 
is to be made at the construction permit, rather than the 
license, stage and that the rights of adverse parties must 
be asserted at the earlier stage, is so basic to Commission 
practice in the broadcast field that it has seldom been 
questioned. This Court in fact has never been required to 
rule on the precise point. With few exceptions the attacks 
which have been made upon license applications following 
construction permits have been on the basis that the per¬ 
mittee had not fully complied with the permit rather than 
that the permit should not have been granted. 10 The Com¬ 
mission has never recognized so-called KOA rights (Fed- 

For example, the cases cited bv KCBS. Door County Broadcasting Co., 
Inc., 7 RR 966 (1952) and Matlvson Radio Co., Inc., 7 RR 565 (1951). 
While KCBS has alleged that Poole has not complied with his construction 
permit no showing raising a substantial question of non-compliance has been 
made. 
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eral Communications Commission v. National Broadcasting 
Company (KOA), 319 U.S. 239 (1943), as surviving the 
issuance of a construction permit and in a recent case has 
specifically held that they must be asserted at the construc¬ 
tion permit stage. Benton Broadcasting Service , 9 RR 93 
(1953). 

KCBS’ assertion that it was not injured by the issuance 
of the KBIG construction permit because it was not then 
suffering interference is immaterial. The injury, if any, 
then existed since the interfering operation had, except for 
the purely ministerial act of the issuance of a license, been 
finally authorized. KCBS’ ignorance of this injury was due 
to the fact that it like KBIG and the Commission relied 
upon measurements submitted by KCBS and on the Com¬ 
mission’s soil map as determining the service and nuisance 
contours of KCBS and KBIG. It was not required so to 
rely; but having elected to do so, it must abide by the con¬ 
sequences. 

One other factor here comes to the fore. From April 12, 
1951 to September 14,1951, a period of five months, neither 
KCBS nor KBIG was broadcasting with its present fa¬ 
cilities on 740 kc. Each had at that point an instrument of 
equal dignity—a construction permit for a Class II station 
on 740 kc. Both co-existed; neither was superior to the 
other. Each station has been constructed and is operating 
in accordance with what were co-existing construction per¬ 
mits. KCBS now contends because of higher soil conductiv¬ 
ity than was originally believed to exist that its service con¬ 
tour extends another 85 miles south of Fresno and that 
KBIG’s interference contour (because of this same higher 
conductivity) extends farther northward, thus encroaching 
upon “windfall” coverage which KCBS itself apparently 
did not know it had until recently. With each signal extend¬ 
ing farther than was originally contemplated, both stations 
still serve substantially the same areas depicted in their 
original applications. The Commission has heretofore 
found that both such operations were in the public interest. 
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Since both construction permits were outstanding at one 
and the same time, not challenged by either party ,each held 
its grant subject to any interference either would cause the 
other. The mere fact that KCBS was first to get on the 
air and obtain a regular license affords it no preferential 
status. If KCBS can now contend that the program test 
authorization issued to Poole in May 1952 modified its li¬ 
cense, KBIG can correctly contend, with much greater 
equity, that the license issued to KCBS in September 1951 
modified the construction permit granted KBIG after hear¬ 
ing in April 1951. In fact, KBIG has petitioned the Com¬ 
mission, in the license hearing now in progress on this 
matter, to consolidate therewith the license renewal appli¬ 
cation by KCBS. This requested action is in line with 
procedures followed by the Commission after this Court 
issued its mandate in the WOW case, supra. See Star 
Broadcasting Co. Inc. (KCSJ ), 6 RR 749 (1950). In that 
proceeding no suggestion was advanced that either station 
should go off the air while the facts were being ascertained 
in the hearing there ordered. 

In short, it is KBIG’s position, since construction was 
completed in accordance with an unchallenged construction 
permit, that the Commission would have been fully justi¬ 
fied in granting KBIG’s license application without order¬ 
ing a hearing. Cf. Benton Broadcasting Service , supra. Had 
KCBS interposed the claims it now makes at the construc¬ 
tion permit stage, it would have been entitled under the 
KOA decision supra , to participate in the hearing that was 
held on the KBIG application. But having sat by through¬ 
out that hearing, and not having objected to the grant with¬ 
in the restricted 20 day period (now 30 days) prescribed 
by Congress, KCBS is in no position to raise private claims 
and private rights at the licensing stage. At most it can 
only bring to the Commission’s attention at this time mat¬ 
ters affecting the public interest. 
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IL 

NEITHER PUBLIC NOR PRIVATE CONSIDERATIONS REQUIRE A 
SILENCING OF KBIG PENDING A HEARING ON ITS LICENSE 
APPLICATION. 

Assuming, arguendo, that the Commission has authority, 
without hearing, to revoke or modify the KBIGr program 
test authority, it did not abuse its discretion in refusing 
to exercise this authority. On the contrary, for the Com¬ 
mission to have reached a different conclusion on the facts 
of this case would have been an abuse of discretion, unjust 
to Poole, and contrary to the public interest. 

The Commission has heretofore found that the Class II 
operation by KCBS on 740 kc at San Francisco, serving 
southward to Fresno and slightly beyond, was in the public 
interest. After a hearing it likewise found that a Class II 
operation at Avalon on 740 kc, serving in excess of 
5,000,000 persons (under the 1950 U.S. Census) from Santa 
Barbara southward to the Mexican border, was also in the 
public interest. Even on the basis of KCBS’ own inter¬ 
ference claims, each station is still serving substantially 
the entire area which each represented to the Commission 
it would serve in its respective application. Most of the 
interference area now claimed by KCBS lies between 
Fresno and Bakersfield, a “windfall” area which KCBS 
did not even claim to serve until December of 1952. 

Under these circumstances, KCBS is in no position to 
assert, and of course does not assert, that it expended any 
large sums of money in constructing its station in San 
Francisco in reliance on coverage which it would afford to 
Fresno and Bakersfield 170-250 miles away, well beyond 
the trade area of San Francisco. Similarly, KCBS cannot 
assert and does not assert that advertisers have bought 
time on KCBS in reliance on coverage not heretofore 
claimed. Nor does it assert that this recently discovered 
alleged interference has resulted in the cancellation by 
advertisers of existing contracts or a refusal by them to 
enter into new contracts. Nor does it allege that it ha§ 
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been required to reduce its rates as a result of this newly 
claimed interference. In the absence of such allegations it 
seems clear that KCBS is in no position to claim irrep¬ 
arable private economic injury from the continued opera¬ 
tion of KBIG while the facts are being ascertained in the 
hearing which the Commission has ordered. 

KCBS has likewise failed to show that the continuation 
of KBIG’s broadcast operations while a hearing is being 
held is contrary to the public interest. As above noted, 
operation by KBIG is providing a broadcast service to a 
population in excess of 5,000,000. All this service would 
be destroyed by the termination of the KBIG program test 
authority. Assuming that some objectionable interference 
is being caused within the normally protected contours of 
KCBS, 11 it is doubtful in view of the location of this inter¬ 
ference area and the low intensity of the KCBS signal 
there, that any significant number of listeners would make 
use of the signal if it were interference free. Certainly 
no showing has been made by KCBS (or even attempted 
before the Commission) that a substantial number of 
people are being denied the enjoyment of a signal which 
they want to hear. In any case, the area in question re¬ 
ceives service from a number of other stations, including 
stations broadcasting programs over the CBS network. 12 
The facts surrounding the alleged interference to KCBS 
are such that on the basis of precedents, the Commission 
would have authorized the construction of KBIG even had 
it been established at that time that the interference now 


11 In its June 12 order the Commission found that KCBS had made a 
prima facie showing of interference, a fact which KCBS reverts to repeatedly. 
A prima fade showing is not necessarily conclusive; it merely places the 
burden on the other party of adducing contrary evidence. That the showing 
by KCBS is not conclusive is borne out by another portion of the June 12 
order where the Commission said (App. 182-183): “To grant this KCBS 
request [for a show cause order] we would be required to make an initial 
assumption not only of the existence of objectionable interference to KCBS, 
but also that the public interest requires the elimination of such interference. 
We do not have sufficient information upon which to base such an assumption.” 

12 Testimony introduced by KCBS at a recent session of the KBIG license 
hearing now in progress shows that 25 other stations serve all or part of the 
interference area. 
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alleged would occur. 13 As the Government brief points out, 
the current hearing was not ordered to resolve at the 
licensing stage the minor amount of interference alleged 
by KCBS’. 

The KMPC overlap problem which KCBS seizes upon 
as a makeweight argument for the termination of KBIG’s 
program test authority requires no such result. Here 
again we are confronted with a startlingly similar history 
of ever widening coverage claims. KMPC showed in its 
original application for 50 kw on 710 kc that its 25 mv/m 
contour would not embrace any part of Long Beach. 
Relying on these representations Poole originally filed for 
740 kc in Long Beach (App. 26). In preparing for a hear¬ 
ing on that application Poole obtained from KMPC certain 
unfiled measurements taken subsequent to their original 
proof of performance. Since these new measurements 
showed that KMPC’s 25 mv/m contour included a portion 
of Long Beach, Poole shifted his application to Avalon, 
some 20 miles off the coast of California, and proposed a 
three-element directional antenna partly to avoid a 
25 mv/m overlap problem. This proposal and KBIG’s 
subsequent proof shows that KBIG’s 25 mv/m contour 
does not overlap KMPC’s 25 mv/m contour as shown in 
their original application and in the subsequent measure¬ 
ments which they supplied Poole’s engineer (App. 131). 
But some seven months after KBIG was in commercial 
operation, KMPC formally contended for the first time 
that their 25 mv/m contour extended still farther westward 
and even into the Pacific Ocean (App. 133). KBIG’s pattern 
having been designed to protect KMPC’s contours as 
represented by that station in measurements which they 

13 Cases are collected at 2 RR 53:24(b). The loss of service to KCBS, if any, 
would be outweighed by the facts that (a) even accepting KCBS’ figures, 
the amount of interference is relatively minor (about 3% of the total popula¬ 
tion served by KCBS); (b) the interference area is distant from San Fran¬ 
cisco and outside KCBS’ orbit of interest; (c) the interference area is served 
by many other stations, including at least two which carry the same network 
programs as KCBS; and (d) KBIG provides a new service to 5,000,000 per¬ 
sons and a first local service to Avalon. 
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themselves supplied Poole, KMPC would not be in an 
equitable position to assert that KBIG’s program test 
authority should be revoked while the facts are being 
ascertained. KMPC has not sought review of the June 12, 
1953 order and has not sought to intervene in these 
appeals. If KMPC cannot equitably request a revocation 
of KBIG’s program test authority, KCBS is in no position 
to use the overlap contention as a basis for the relief here 
sought. 

Assuming, arguendo, that the 25 mv/m contour of KBIG 
overlaps the 25 mv/m contour of KMPC, it does not follow 
that KMPC or the public is injured by such overlap. As 
the Commission took pains to point out in its Memorandum 
Opinion of June 12, 1953, the usual type of objectionable 
interference is not to be expected between stations sepa¬ 
rated by 30 kc regardless of the relative intensity of the 
desired and undesired signals. The purpose of the 25 
mv/m overlap rule is to avoid interference problems which 
may arise from intermodulation and other effects when 
stations on channels 30 kc apart are operated within the 
same general area. The 25 mv/m rule is a precautionary 
rule, not a rule defining objectionable interference. Devi¬ 
ations from the rule may or may not produce undersirable 
results. Since it is impossible to determine with any cer¬ 
tainty in advance of actual construction and operation 
whether interference will occur (or the magnitude of that 
interference) if two stations 30 kc apart are operated in 
close juxtaposition, the Commission has established min¬ 
imum separations for adjacent channel stations which, at 
the construction permit stage, have been rigidly adhered 
to. The rigidity with which the Commission has applied 
these minimum separations arises not from the certainty 
of interference but from the impossibility of predicting in 
advance whether and to what extent interference will 
occur. Recognizing these facts, the Commission has 
adopted a different attitude toward existing overlap situ¬ 
ations and has looked beyond the question of overlap to see 
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whether interference has resulted. Cf. Conant Broadcast¬ 
ing System, 7 RR 1074 (1952). In the instant case, KBIG 
and KMPC have operated simultaneously since June 1, 
1952. Yet KMPC has not alleged that it is receiving 
objectionable interference and so far as is known no inter¬ 
ference between the two stations has in fact occurred. The 
lack of interference may mean that the 25 rav/m contours 
of KBIG and KMPC do not in fact overlap, but it certainly 
means that if such overlap does exist it has not worked 
any injury on KMPC or the listening public. 

It seems clear, therefore, that KBIG need not be silenced, 
pending the outcome of the present hearing, to protect any 
private or public interests asserted by KCBS. On the con¬ 
trary, the instant record shows that a continuation of the 
status quo, while the facts and possible solutions are being 
explored by the Commission, is definitely in the public in¬ 
terest. Poole has expended in excess of $275,000 in placing 
KBIG on the air. He suffered substantial losses during 
the first few months of operation. He resorted to expensive 
promotion to bring this new station to the attention of 
people residing in Southern California. To require the 
station to sign off the air while its license application is 
being heard and the interference problem resolved by the 
Commission would destroy a “going concern.” It would 
disrupt KBIG’s existing staff of 28 persons, unless Poole 
was able and willing to pay salaries to keep them intact 
while the current hearing is being held and the issues re¬ 
solved. Promotional efforts to date would be nullified. 
Contracts with more than 85 advertisers, currently provid¬ 
ing a gross revenue of $50,000.00 per month, would be abro¬ 
gated. Approximately 5,000,000 persons in Southern Cali¬ 
fornia would be deprived of the “music you like and just 
enough news” program format of KBIG. This somewhat 
novel format has attracted a substantial and loyal listening 
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audience. KBIG is providing a needed and appreciated 
program service in the public interest. 14 

KCBS’ alternative suggestion that KBIG be required to 
reduce its power to the point where it would eliminate, in 
whole or in major part, the claimed interference and over¬ 
lap is no less drastic than an outright revocation. In plead¬ 
ings filed with the Commission KCBS has heretofore as¬ 
serted that, in order to eliminate the claimed interference 
in its entirety, KBIG would have to be reduced from 10,000 
watts to 100 watts. "With 100 watts power the station would 
not even serve the city of Avalon with the signal intensity 
required by the Commission’s Standards. The use of 100 
watts on 740 kc would also violate the provisions of the 
North American Regional Broadcasting Agreement, as cur¬ 
rently embodied in Rules 3.22(b) and 3.25(c). (1 RR 

53:22(b), 53:25(c)). As shown by the hearing record which 
culminated in the grant of 10 kw to Poole, KBIG was de¬ 
signed to provide wide daytime coverage to Southern Cali¬ 
fornia, starting at Santa Barbara, down through Los An¬ 
geles, San Diego and into lower California (App. 39-52). 
Expenditures necessarily entailed in the establishment of a 
three-element directional operation with 10 kw power would 
never have been warranted for a town the size of Avalon 
(1200 persons). Without its wide mainland service, the 
operation of the station would be economic suicide. The 
gain to KCBS in San Francisco, 170-250 miles from the 
alleged interference area, would be entirely theoretical; the 
loss to KBIG would be real. 

Contrasting the equities of the parties and considering 
the public interest consequences, it seems patent that the 
status quo should be maintained pending the outcome of 
the hearing now being conducted by the Commission. On 
this point we have a clear precedent of this Court. Ameri¬ 
can Broadcasting Co. v. Federal Communications Commis¬ 
sion, 89 U. S. App. D. C. 298, 191 F. 2d 492 (1951). There 

14 The factual statements contained in the above paragraph are part of the 
records of this Court in this proceeding. See affidavits attached to Opposition 
to Motion for Relief, filed by Poole on July 27, 1953. 
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the Commission in 1941, on its own motion and without a 
hearing, granted KOB a special service authorization 
(SSA) to shift “temporarily” from its licensed frequency 
of 1030 kc to 770 kc, a class 1-A channel licensed to WJZ. 
Timely protesting such action, WJZ demanded that KOB 
be returned to its licensed frequency and that a hearing be 
afforded. The requested relief w*as denied, as were later 
protests against subsequent extensions of the SSA. Fin¬ 
ally, on appeal in 1951, this Court held that the “tempo¬ 
rary” shift of KOB to 770 kc without a hearing was not 
illegal per se, notwithstanding the “temporary” modifica¬ 
tion of WJZ’s license in violation of Section 312(b) (now 
section 316) of the Communications Act, but that the Com¬ 
mission’s failure, over a ten year period, to take steps to 
resolve the matter after appropriate hearing was improper. 
This Court remanded the case to the Commission with direc¬ 
tions to dispose of the matter by appropriate proceedings, 
but refused to order KOB returned to its licensed frequency 
pending such a hearing, notwithstanding an alleged loss by 
WJZ of some 23,000,000 listeners. In shaping its mandate 
this Court said (p. 307): 

Certainly KOB should not be forced off the air or un¬ 
duly compelled to limit service. An immediate with¬ 
drawal of its special service authorization might well 
produce that result. Accordingly greater flexibility is 
necessary in disposing of the case * * * We think the 
Commission should be given an opportunity to con¬ 
sider anew the difficult practical problem which con¬ 
fronts it. If appropriate proceedings are promptly 
begun and expeditiously carried forward, we would 
not regard it as inconsistent with our holding here if 
the Commission were to preserve the status quo for 
such reasonable period as may be necessary to make “a 
valid determination * * * with all deliberate speed.” 

In the instant case, unlike KOB, the Commission has 
already ordered a hearing to ascertain the facts on which to 
base a public interest determination. That hearing is cur¬ 
rently in progress. From the facts there adduced the Com- 


mission may find that KBIG should be licensed notwith¬ 
standing the minor interference and overlap alleged by 
KCBS; it may find some other solution appropriate. In 
short the KOB decision by this Court is a square holding 
that the Commission can temporarily continue the status 
quo, notwithstanding section 316 of the Act, -while it ex¬ 
peditiously undertakes appropriate hearings designed to 
provide a permanent solution. 

hi. 

UNDER RECENT AMENDMENTS TO THE COMMUNICATIONS 
ACT, KBIG's PROGRAM TEST AUTHORIZATION MAY NOT 
BE REVOKED WITHOUT A PRIOR HEARING. 

As we have seen, and as the Commission has heretofore 
found, KBIG was constructed in accordance with the terms 
of its construction permit (App. 179). No new facts were 
brought to the Commission’s attention when it granted 
KBIG program test authority to commence commercial 
broadcast operations on May 26, 1952. Thus the program 
test authority was not improvidently granted. In view of 
intervening protective legislation recently enacted by Con¬ 
gress, KBIG seriously questions whether such authority 
can now be revoked without a hearing. 

It is true that Section 3.168 of the Commission’s Rules 
(1 RR 53: 168) governing the issuance of program test au¬ 
thority, expressly states that “The Commission reserves 
the right... to suspend or revoke the authority for program 
tests as and when such action may appear to be in the public 
interest, convenience and necessity.” However, the Com¬ 
mission’s Rules are subject to statutory restrictions in the 
Communications Act and other Congressional legislation. 
Section 3(bb) of the Communications Act of 1934, as 
amended by the Communications Act Amendments, 1952, 
supra, reads as follows: 

“Station license”, “radio station license” or “li¬ 
cense” means that instrument of authorization re¬ 
quired by this Act or the rules and regulations of the 
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Commission made pursuant to this Act, for the use or 
operation of apparatus for transmission of energy, or 
communications, or signals by radio, by whatever name 
the instrument may be designated by the Commission. 

It seems clear, therefore, that the KBIG program test 
authority is a “license,” since it is an instrument of 
authorization for the use or operation of apparatus for the 
transmission of communications by radio. It is, in fact, 
the only such instrument of authorization now held by 
Station KBIG. As a “license,” this program test author¬ 
ity is protected against arbitrary termination or modifi¬ 
cation by the provisions of Sections 312 and 316 of the 
Communications Act. 15 Section 312 provides that before 
revoking a license the Commission shall serve upon the 
licensee an order to show cause why an order of revocation 
should not be issued and that the licensee is entitled to be 
heard by the Commission upon such order to show cause. 
The Section further provides that where safety of life or 
property is involved the Commission may expedite hearing 
upon an order of revocation but no provision is made for 
the termination of a license without hearing. Similarly, 
Section 316 of the Communications Act provides for notice 
and opportunity for public hearing before any order of 
modification of a station license may become final. 

Although the KBIG program test authority was issued 
prior to the effective date of the foregoing amendments 
(July 17, 1952), Section 19 of the Act 16 makes it clear that 
the protective features of this new legislation apply to 
existing authorizations. The only exemptions from the 
immediate effect of the Act related to proceedings then 
pending in Court and to hearings then in progress. It is 
highly questionable, therefore, in view of these recent 
amendments to the Communications Act, whether the Com¬ 
mission could have granted the relief which KCBS now 
seeks, without first affording KBIG a hearing. In any 
event, as the Government has shown in its brief and as 
we have demonstrated here, the Commission properly de¬ 


ls 47 use 312, 316. 
16 66 Stat. 711. 
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dined to revoke or modify the program test authorization 
pending the license hearing. 

CONCLUSION 

It has been shown (1) that CBS is estopped, equitably 
and legally, from demanding the termination of KBIG 
program test authorization pending the outcome of a 
hearing now in progress; (2) that a continuation of the 
status quo pending such a hearing is in the public interest; 
and (3) that the termination of KBIG’s program test 
authorization without a hearing would violate recent 
amendments to the Communications Act of 1934. For these 
reasons the portions of the order now challenged by CBS 
should be affirmed. 

Respectfully submitted, 

By: 


James A. McKenna, Jr. 


Vernon L. Wilkinson 
1028 Connecticut Avenue 
Washington 6, D. C. 

Attorneys for 

John H. Poole , tr/as 

John Poole Broadcasting Co. 
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COUNTER STATEMENT OF QUESTIONS PRESENTED 

The Federal Communications Commission issued a con¬ 
struction permit for a new standard broadcast station, the 
station was constructed, and the permittee was granted 
program test authority, an interim authorization to operate 
the station commercially pending final action on his license 
application. Some months later facts were presented to the 
Commission for the first time which constituted a prime 
facie showing that the operation was causing overlap of 
25 mv/m contours with one existing licensee and objection¬ 
able interference to another. The Commission designated 
the license application for hearing but declined to revoke the 
program test authority summarily pending the hearing. 
The questions presented are: 

1. Whether the Commission is required as a matter 
of law to revoke or modify a program test authorization 
pending a hearing on the license application where 
there has been merely a prirna facie showing of facts 
which might lead to denial of the license application. 

2. Whether, in such circumstances, a refusal to re¬ 
voke program test authority pending the hearing con¬ 
stitutes a “modification” without prior hearing of the 
license of the station which has made a prima facie 
showing of objectionable interference, and therefore 
violates Section 316 of the Communications Act. 


(i) 
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No. 11,881 

Columbia Broadcasting System, Inc. of California, appellant, 
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Federal Communications Commission, appellee, 

John H. Poole, tr/as John Poole Broadcasting Co., intervenor 
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TIONS COMMISSION 


No. 11,882 

Columbia Broadcasting System, Inc. of California, petitioner, 

v. 

United States of America and Federal Communications Com¬ 
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John H. Poole, tr/as John Poole Broadcasting Co., intervenor 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 
COMMUNICA TIONS COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


counter statement as to jurisdiction 

It is clear that only one of the two consolidated actions 
here presented can properly be maintained. Case No. 
11,881 is an appeal under Section 402(b) of the Communi¬ 
cations Act, and Case No. 11,882 is a petition for review 
under Section 402(a) of the same Act. Both actions chal¬ 
lenge the same order of the Federal Communications Com¬ 
mission, yet the two review provisions are mutually exclu- 


(1) 


sive. Section 402(b) enumerates certain classes of orders 
which are appealable thereunder; Section 402(a) provides 
a somewhat different procedure for reviewing Commission 
orders except those appealable under Section 402(b). 1 

The particular Commission action of wdrich review is 
sought here is the denial of a request of appellant-petitioner 
(hereinafter called petitioner or Columbia) that the pro¬ 
gram test authority of station KBIG (Poole) be revoked 
pending the hearing which the Commission ordered on 
Poole’s application for a license. This action plainly does 
not fall within any of the categories specified in Section 
402(b). In particular, it cannot as Columbia contends (Br. 
2, 32), be regarded as an order modifying Columbia’s 
license. The modification, if any, took place previously, 

1 These sections provide: 

“Sec. 402(a) Any proceeding to enjoin, set aside, annul, or suspend 
any order of the Commission under this Act (except those appealable 
under subsection (b) of this section) shall be brought as provided by 
and in the manner prescribed in Public Law 901, Eighty-first Con¬ 
gress, approved December 29, 1950. 

“Sec. 402(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals for the 
District of Columbia in any of the following cases: 

“ (1) By any applicant for a construction permit or station license, 
whose application is denied by the Commission. 

“(2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is denied by the 
Commission. 

“(3) By any party to an application for authority to transfer, 
assign, or dispose of any such instrument of authorization, or any 
rights thereunder, whose application is denied by the Commission. 

“(4) By any applicant for the permit required by section 325 of 
this Act whose application has been denied by the Commission, or 
by any permittee under said section whose permit has been revoked 
by the Commission. 

“(5) By the holder of any construction permit or station license 
which has been modified or revoked by the Commission. 

“(6) By any other person who is aggrieved or whose interests arc 
adversely affected by any order of the Commission granting or 
denying any application described in paragraphs (1), (2), (3) and 
(4) hereof. 

“(7) By any person upon whom an order to cease and desist has 
been served under section 312 of this Act. 

“(8) By any radio operator whose license has been suspended by 
the Commission.” 
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and the present order is a purely negative one which de¬ 
clined to disturb the status quo ante pending the full hear¬ 
ing ordered by the Commission. It has been squarely held 
by this Court that a refusal to revoke a station license is not 
appealable under Section 402(b), despite a claim (like that 
of petitioner’s) that the license of the appellant in that case 
had unlawfully been modified. Radio Station WOW v. 
Federal Communications Commission, 87 U.S. App. D.C. 
226, 184 F. 2d 257. 

Since the order under review is final in character (insofar 
as it denies the relief sought by Columbia 2 ), and is not re- 
viewable under Section 402(b), it is ipso facto reviewable 
under Section 402(a). Accordingly, it is respectfully sub¬ 
mitted that Case No. 11,881 should be dismissed for want 
of jurisdiction, and Case No. 11,882 should be decided on 
the merits. 

COUNTER STATEMENT OF THE CASE 

These cases challenge the validity of portions of a Memo¬ 
randum Opinion and Order of the Federal Communications 
Commission adopted June 10, 1953, and released June 12, 
1953 (App. 177). The decision designated for hearing the 
application for license for standard broadcast station 
KBIG, Avalon, Santa Catalina Island, California, filed by 
John H. Poole, tr/as John Poole Broadcasting Company 
(Poole), which holds a construction permit for the station. 
No review is sought of this portion of the decision. In addi¬ 
tion, however, the decision denied a request by petitioner, 
the licensee of standard broadcast station KCBS, on 740 kc. 
at San Francisco, California, that Poole’s existing program 
test authority be revoked or suspended. Columbia, which 
alleged objectionable electrical interference within its nor¬ 
mally protected contour from the Poole operation, seeks 
review of the latter aspect of the Commission’s decision. 
In view of the somewhat argumentative nature of peti¬ 
tioner’s statement of the case and certain inaccuracies 

2 The portion of the order designating Poole’s application for 
hearing is plainly an interlocutory procedural action not subject to 
review at this time. Columbia has not, of course, appealed that 
part of the Commission’s order. 
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therein, a further statement as to certain aspects is believed 
desirable. The relevant facts are as follows: 

On May 12, 1950 the application of John Poole (then 
tr/as El Dia Broadcasting Company) for a construction 
permit to build a new station at Long Beach, California, on 
740 kc., was designated for comparative hearing with two 
other applications (App. 22.) On August 30, 1950 an 
amendment to the application was filed to provide for opera¬ 
tion at Avalon, Santa Catalina Island, California, instead 
of Long Beach (App. 26-31). The amendment stated (App. 
26) that the directional antenna of the proposed station was 
designed, inter alia , to furnish protection to Columbia’s 
San Francisco station on the same frequency, and to pre¬ 
clude overlap of Poole’s 25 mv/m contour with the 25 mv/m 
contour of station KMPC, on 710 kc. at Los Angeles, Cali¬ 
fornia. 3 The amendment was accepted on September 8, 
1950 (App. 33). 

The Poole application was granted in a formal decision 
after public hearing on April 12, 1951 (App. 39-52) and a 
construction permit was duly issued (App. 33-38). Al¬ 
though public notice was given of these Commission actions, 
no objection to the grant was raised by either KMPC or 
Columbia. In its decision, the Commission found upon the 
basis of measurements of the contours of Columbia 4 and 

3 Section 1 of the Commission’s Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations provides that "no 
station will be licensed for operation with less than 40 kc separation 
from another station, if the area enclosed by the 25 mv/m ground- 
wave contours of the two stations overlap.” Vol. 1, Part 2 Pike <fc 
Fischer, R.R. 81:114. 

4 The measurements of petitioner’s contour relied on by Poole in 
his application for construction permit were not the same measure¬ 
ments as arc now relied on by petitioner to establish that Poole’s 
operation will cause it interference. Petitioner’s application for a 
construction permit authorizing a change to its present frequency 
and power was granted, Commission records show (BP-3021), on 
July 21. 1950 after a hearing. The record of that hearing contains 
predicted contours for petitioner’s station based on soil conductivities 
derived from actual measurements of stations operating in the area. 
It is those measurements upon which Poole relied in his application 
to establish petitioner’s contour. Commission records show that peti¬ 
tioner’s license to cover construction permit was issued on September 
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KMPC, and the calculated contour of Poole’s station as 
derived from the Commission’s soil conductivity map which 
appeared in the hearing record (App. 28-9, 44-5), that the 
proposed station would not cause objectionable interference 
to any existing or proposed station. And it found that there 
would be no overlap with the 25 mv/m contour of station 
KMPC (App. 45). 

On May 16, 1952 Poole filed his application for license to 
cover the construction permit (App. 53) 5 and requested 
authority to make program tests (App. 59). The data sub¬ 
mitted by Poole with the license application were examined 
by the Commission to determine whether program test au¬ 
thority should be granted under the applicable provisions 
of Section 3.16S of the Commission’s Rules and Regula¬ 
tions. 0 Since the data were found to be sufficient to show 
that the station had been constructed in accordance with the 
terms of the construction permit, program test authority 
was granted on May 26, 1952 (App. 60). Both the request 
for program test authority and its grant were matters of 

14, 1951, (BL-4514) five months after the grant of Poole’s construc¬ 
tion permit. The measurements now relied on by petitioner, which 
indicate that its normally protected contour extends considerably 
further than predicted in its application for construction permit, are 
measurements of its actual operations which were taken at a later 
time. 

3 Under the terms of the Communications Act a regular station 
license is granted upon a separate application filed after the comple¬ 
tion of construction. Sections 308(a), 319. 

6 Section 3.168(a) provides (1 Pike & Fischer, R.R. 53: 293): 

“(a) Upon completion of construction of a standard broadcast 
station in accordance with the terms of the construction permit, the 
technical provisions of the application therefor, and the Rules and 
Regulations and applicable engineering standards and when an 
application for station license has been filed showing the station to 
be in satisfactory operating condition,* the permittee may request 
authority to conduct program tests: provided, that such request 
shall be filed with the Commission at least ten (10) days prior to 
the date on which it is desired to begin such operation and that the 
Engineer in Charge of the district in which the station is located is 
notified. 

* “All data necessary to show compliance with the terms and con¬ 
ditions of the construction pennit must be filed with the license appli¬ 
cation. If the station is using a directional antenna, a proof of 
performance must also be filed as required by § 3.33(b).” 
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record available for public inspection, and neither was 
required by statute or Commission rule to be the subject of 
public notice ( cf . Columbia Br. 9). Final action on the 
license application itself was postponed pending the submis¬ 
sion of further non-directional measurements of Poole’s 
signal within one mile of the antenna system and the loca¬ 
tion of a monitoring point on Poole’s 20° radial (App. 60). 7 
On September 25, 1952, Poole submitted the requested data, 
which showed no variation in his radiation pattern from 
that shown by the original measurements (App. 63). A new 
monitoring point on the 20° radial was also submitted (App. 
63). The Commission then advised Poole that action on the 
license application would be withheld for an additional 30 
days pending examination of the data submitted (App. 64). 

On October 24, 1952, KMPC advised the Commission that 
an engineering study made by it showed an overlap be¬ 
tween the 25 niv/m contours of Poole’s station and KMPC, 
and requested either a hearing on the Poole license appli¬ 
cation or elimination of the alleged overlap (App. 64). 8 
Poole undertook a study of the KMPC claims (App. 69) 
and submitted a responsive engineering study on November 
20, 1952 (App. 70) which questioned the results of the 

KMPC studv. 

* 

On December 12, 1952, over six months after Poole had 
commenced operation under his program test authority, 
Columbia filed a petition to designate the Poole license 

7 The additional measurements were not found to be necessary in 
order to establish construction in accordance with the terms of the 
construction permit or the Commission’s rules, as Columbia suggests 
(Br. 8). The grant of program test authority constituted a finding 
that the station had been properly constructed and that the measure¬ 
ments submitted satisfactorily showed that. Additional measure¬ 
ments would be corroborative, and the monitoring problem was still 
present as a technical requirement for issuance of a license. A 
monitoring point is a fixed point at which measurements may be 
periodically checked during the license term. The local terrain made 
establishment of a point on the 20° radial difficult in terms of access 
by station and Commission personnel (see Record, p. 138) and the 
Commission wrote to Poole on May 29, 1952 advising what locations 
for the establishment of the monitoring point on the 20° radial would 
be satisfactory (Record, p. 206). 

8 Counsel for KMPC had also asked for time to examine the 
supplemental data submitted by Poole (see App. 62). 
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application for hearing (App. 76) in which it alleged inter¬ 
ference within its normally protected contour upon the 
basis of a field intensity survey. 9 Poole filed a partial re¬ 
sponse on December 23, 1952 (App. 82) stating that a fur¬ 
ther study of this problem was being made. On January 
29, 1953, Columbia supplemented its previous petition with 
new engineering data, and requested that Poole’s program 
test authority be revoked or that it be reduced in power 
(App. 84). KMPC filed a formal petition on January 30, 
1953 requesting similar relief (App. 91). 

Further pleadings were filed by Columbia (App. 143, 165, 
174), KMPC (App. 163) and Poole (App. 100, 113, 167). 
Columbia requested the issuance of an order to show cause 
why Poole’s construction permit should not be modified to 
require a different antenna system furnishing greater pro¬ 
tection to Columbia (App. 143), and also, on May 18, 1953, 
sought expedited consideration of the matter by the Com¬ 
mission (App. 174). Poole maintained that construction of 
his station had been performed in accordance with the terms 
of the construction permit (App. 107-110,112,113, 123-124). 
He contested the reliability of the measurements submitted 
by KMPC and Columbia (App. 102-107, 111-112, 113, 117- 
121, 124-126), and argued that the measurements did not 
support the relief sought in any event, since Columbia and 
KMPC were both guilty of laches (App. 113). With respect 
to Columbia, Poole further maintained that Columbia’s 
showing of interference to it depended upon a new showing 
of greater coverage by Columbia than Columbia itself had 
predicted in its application for its station (App. Ill), 
and that this extended coverage had been detected by 
Columbia a full six months before Poole’s construction had 
started (App. 110). Columbia’s suggestions as to an alter¬ 
native antenna system for Poole were challenged as late, 
and as not being firmly advanced in the form of actual pat¬ 
terns which Poole could adopt (App. 168). 

The Commission’s decision on the extended pleadings 


9 As early as June 19. 1952, Columbia had believed that there 
might be interference to it (see Par. 2 of affidavit of Jay W. Wright 
in support of Columbia’s Motion for Temporary Relief in this 
Court). 
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before it was adopted on June 10, 1953 (App. 177). The 
Commission concluded that a hearing should be held on 
Poole’s application for license. The decision traced the 
history of the matter briefly and reviewed the contentions 
of the parties (App. 177-181). With respect to the conflict¬ 
ing engineering statements filed by the parties with their 
pleadings, the Commision found that a prima facie showing 
had been made that the 25 mv/m contours of station KMPC 
and Poole overlap and that there was interference by Poole 
within the normally protected contour of Columbia (App. 
181). A hearing was found to be desirable, pursuant to 
Section 319(c) of the Act (infra, p. 12), because of the ques¬ 
tion of overlap between Poole and KMPC (App. 1S1). 
There was no suggestion that the alleged interference to 
Columbia would independently have called for a hearing, or 
even that such interference was one of the reasons for 
ordering a hearing ( cf . Columbia Br. 15 10 ). Having de¬ 
cided on such a course, however, the Commission did include 
Columbia (as well as KMPC) as a party to the hearing. 
And it designated as an issue the question of the extent, if 
any, of the interference to Columbia. 11 

10 Columbia refers to the prrima facie findings as to overlap and 
interference, and then states (Br. 15): “Because of these findings, 
the Commission stated that there was ‘a substantial question as to 
whether the issuance of a license to KBIG would serve the public 
interest, convenience and necessity.’ Accordingly, and pursuant to 
Section 319(c) of the Communications Act, it designated for hearing 
Poole’s application for license and joined as parties to that hearing 
KMPC and CBS (App. 183).” The language which Columbia 
quotes from the Commission’s decision referred only to the overlap 
question, not to any interference to Columbia. 

11 The designated issues were (App. 183): 

“1. To determine whether the installation and operation of the 
proposed station would be in compliance with the Commission Rules 
and Standards of Good Engineering Practice Concerning Standard 
Broadcast Stations with particular reference to the possibility of 
overlap of 25 mv/m contours between the proposed station and 
Station KMPC, Los Angeles. California. 

“2. (a) To determine whether the operation of KBIG as proposed 
would involve objectionable interference with Station KCBS, Los 
Angeles, California and, if so, the nature and extent thereof, the 
areas and populations affected thereby, and the availability of other 
primary service to such areas and populations. 
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The decision to hold a hearing on the license application 
left for determination the question of the interim relief 
requested by KMPC and Columbia. As to this, the Com¬ 
mission took into consideration the facts that a hearing had 
been held, a construction permit granted, and the station 
built, all without objection bv any party, and that there 
appeared to be no irreparable injury either to KMPC or to 
Columbia from the continuance of the existing situation 
pending a hearing (App. 181-182). The Commission also 
considered the fact that Poole had operated for an extended 
period without complaint of injury from KMPC or Colum¬ 
bia (App. 182). It concluded that there was no occasion for 
the exercise of the Commission’s discretionary power to 
revoke the program test authority summarily. Accord¬ 
ingly, further relief was denied. 

Columbia filed its Petition for Review in Case No. 11,882 
and its Notice of Appeal in Case No. 11,881 on July 10,1953 
(App. 12; 2). The cases were consolidated for hearing by 
order of August 17, 1953. On July 31, 1953 a motion by 
petitioner for temporary relief was denied by this Court. 
KMPC has taken no appeal from the Commission’s deci¬ 
sion, and has not intervened in the present actions brought 
by Columbia. 


“(b) To determine the areas and populations which may be 
expected to gain or lose primary service from the operation of KBIG 
as proposed and the availability of other primary service to such 
areas and populations. 

“3. To determine on the basis of the above issues whether a grant 
of application BL-4S79 is in the public interest.” 

The institution of a show cause proceeding to determine whether 
Poole’s construction permit should be modified to require a different 
antenna system was found to serve no useful purpose in view of the 
hearing alrcadv ordered, which would elicit the same information 
(App. 182). 

On October 1, 1953 the hearing issues were amended by a subse¬ 
quent Memorandum Opinion and Order (FCC 53-1316) and further 
pleadings with respect to the issues have been filed. These matters 
subsequent to the order appealed from raise questions only with 
respect to the pending hearing on Poole’s license application. No 
questions as to the denial of the show cause order request or the 
hearing issues are presented in the case at bar. 
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SUMMARY OF ARGUMENT 

I 

The Commission properly exercised the discretion con¬ 
templated by its rules when it declined to revoke or modify 
Poole’s program test authorization summarily. Having 
decided that a hearing on Poole’s license application was 
warranted, the Commission properly refused to prejudge 
the issues in that hearing or to disturb the status quo pend¬ 
ing the determination of the questions raised in the hearing. 

Program test authoritv is an interim broadcasting license 
which allows the holder of a construction permit who lias 
demonstrated that his station has been constructed in ac¬ 
cordance with that permit and the Commission’s rules to 
broadcast regularly while his application for station license 
is being processed by the Commission. Poole had made such 
a showing and had received and operated under a program 
test authorization for several months before any complaint 
as to such operation was received by the Commission. In 
light of subsequent complaints, the Commission concluded 
merely that prinw facie showings of overlap and objection¬ 
able interference had been made. It cannot be determined 
until the hearing is completed whether the alleged effects of 
Poole’s operation actually exist, and, if so, whether Poole’s 
application should be denied or granted. Obviously, it 
would be seriously injurious to Poole to silence his station 
pending the hearing. And no irreparable harm to peti¬ 
tioner or KMPC from his operations has been shown. In 
light of all these facts, it was manifestly reasonable to deny 
the request for revocation of program test authority. 
Nothing in the Commission’s rules or its prior practice 
called for grant of the request. 

II 

The contention that Section 316 of the Communications 
Act was violated by the denial of the request to revoke 
Poole’s program test authorization is untenable on its face. 
Section 316 forbids modification of licenses without oppor¬ 
tunity for a hearing. It cannot be assumed that Poole’s 
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authorization modified petitioner's license until the deter¬ 
mination of the issues raised in the hearing which the Com¬ 
mission has ordered. 

Even if it were assumed, arguendo , that it has been 
established that Poole’s operation results in objectionable 
interference to Columbia, it. would be clear that the modifi¬ 
cation occurred at the time that Poole’s construction permit 
w*as granted. The right to a mandatory hearing obtains at 
the time of grant of construction permit. When such a 
permit has been issued without challenge, and the station 
has been built, the permittee is entitled to a high degree of 
protection under Section 319 of the Act. His license 
application must be granted unless he has failed to con¬ 
struct his station in accordance with his construction 
permit, or some circumstances have newly come to the atten¬ 
tion of the Commission which, in its judgment, make grant 
of the license affirmatively against the public interest. 

Thus there is no right upon the part of existing licensees 
who may be affected by a proposed operation to a hearing 
at the time of consideration of the license application. The 
Commission could have granted Poole’s application without 
hearing, even if Poole’s operation actually interfered 
objectionably with petitioner’s operations. A fortiori, peti¬ 
tioner has no right to demand that the Commission revoke 
or modify Poole’s operating authority without awaiting the 
outcome of the discretionary hearing which it has ordered. 

ARGUMENT 

I 

The Commission Properly Exercised the Discretion Contem¬ 
plated by Its Rules When It Declined To Revoke or Modify 
Poole’s Program Test Authorization Pending the License 
Hearing. 

A. Maintenance of the Status Quo Pending Hearing Is in 

the Public Interest 

Section 319(c) of the Communications Act of 1934, as 
amended, provides that a station license shall be issued 
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when it has been made to appear that all of the terms of a 
construction permit have been met, “and that no cause or 
circumstance arising or first coming to the knowledge of 
the Commission since the granting of the permit would, in 
the judgment of the Commission, make the operation of 
such station against the public interest * * In the 

present ease KM PC raised substantial questions as to 
whether Poole’s operations complied with the Commission’s 
Rules and Standards only after Poole’s construction permit 
was granted (although prior to action on his application for 
station license). The Commission, therefore, in accordance 
with the discretion vested in it by Section 319, scheduled a 
hearing on Poole’s license application in order to ascertain 
whether a grant of the license would be against the public 
interest. Included in the issues designated for hearing w T as 
one with respect to the nature and extent, if, any of the 
interference to petitioner from Poole’s operation (Issue 
2(a), supra, p. 8, n. 11). 

Almost five months prior to the first formal complaint 
received by the Commission in this matter, Poole had been 
granted an interim radio broadcasting authorization known 
as “program test authority”. This authorization had been 
granted in proper course, without any objection from peti¬ 
tioner or KMPC. Yet petitioner seriously contends that 
merely because substantial questions with respect to Poole’s 
operations have been raised, the operation must be sum¬ 
marily discontinued until those questions can be resolved. 
"We submit that this contention is untenable. 

As the nature of the program test authorization consti¬ 
tutes the pivot about whicli this entire case turns, an ex¬ 
planation at this point of its function in the licensing 
process seems desirable. “Program test” is a temporary 
authorization to commence broadcast operations which the 
Commission grants to an applicant who has completed con¬ 
struction in accordance with the basic provisions of its 
construction permit and the Commission’s Rules and Regu¬ 
lations, and who has applied for a regular station license. 12 


12 Section 3.108(a) of the Rules is set forth supra, p. 5, n. G, 
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It is issued only after the Commission has examined the 
permittee’s license application and has determined that the 
public interest would be served by authorizing operation 
on an interim basis pending completion of processing of the 
permittee’s regular station license application. It is based 
upon an independent judgment that, irrespective of the ulti¬ 
mate determination of the Commission on such application, 
the public interest would be served by authorizing immedi¬ 
ate broadcast operation pending such a determination. 13 

It should be kept in mind that at the time the permittee 
secures its original construction permit there is necessarily 
a Commission determination that the construction and 
operation of the station in the community to be served would 
be in the public interest, and that the particular applicant 
is legally, technically and financially qualified to operate 
such a station. Communications Act, Sections 307, 308, 309. 
In the present case there was such a determination. Indeed, 
there was an explicit determination, based upon the evidence 


13 In support of a restrictive view of the purpose and nature of 
program test, petitioner relics upon the dictionary meaning of the 
word “test’’ and upon the former language of the rule defining this 
authorization. Petitioner points out (Br. 23-24) that the rule, prior 
to 1050. provided that program test authority be issued for a maxi¬ 
mum of 30 days and that a grant of such authority was a necessary 
part of the construction of a station. The rule as it presently reads 
can hardly be construed in the manner sought by petitioner. It is 
true that the name “program test” carries a somewhat misleading 
implication regarding the nature of this type of operation, but the 
Commission’s rules and practice make it clear that it is in no sense 
a test of the potential operation of the station. On the contrary, 
program test authority is a temporary license pending final action 
on the permittee’s regular station license application. As such it 
should be distinguished from authorizations for “equipment tests” 
issued pursuant to Section 3.167 of the Rules (2 Pike & Fischer, R.R. 
53:201) which, by their terms and in actual practice, are a “neces¬ 
sary part of construction”. Equipment test authority is designed to 
allow a permittee to check the construction of his station by actually 
transmitting a signal with it. 

Contrary to the suggestion in appellant’s brief (Br. 25), this is not 
the first occasion on which the Commission has taken the position 
that “program tests” arc not tests in the ordinary usage of that 
term. Sec the Commission’s brief filed in this Court in The Northern 
Corporation v. United States, Case No. 11,313, at pages 16-7. 
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then before the Commission, that the operation proposed by 
Poole would not cause objectionable interference to any 
existing station, and that there would be no overlap of 25 
mv/ni contours with KMPC (supra, pp. 4-5). That decision 
was not appealed and it is not, even now, contended that it 
was erroneous upon the basis of the facts at that time before 
the Commission. 

Before program test authority is issued the Commission 
makes a preliminary determination that the permittee’s 
station has in all essential respects been constructed in the 
manner required by the construction permit and the Com¬ 
mission’s rules. Various administrative and other neces¬ 
sary delays in the processing of the application for regular 
station license frequently occur, however. In many cases 
this period may be relatively lengthy because the permittee 
has been, often for reasons beyond its control, unable as yet 
to meet some minor provision of the Pules or Standards. 
While the Commission withholds the issuance of a regular 
license because of these minor deviations from the Commis¬ 
sion’s Pules or Standards, it is often able to find that in¬ 
terim service would be in the public interest while they are 
being corrected. Thus, for example, in the case of a station 
employing a directional antenna, some delay may be 
necessitated for the permittee to secure Commission ap¬ 
proval, after the filing of the application for license, of a 
set of monitoring points (supra, p. 6 n. 7 ). Such points 
are written into the terms of licenses, and provide a basis 
upon which the licensee can maintain an adequate check on 
the directional operation of his antenna system during the 
term of his license. 14 This was one of the factors which pre¬ 
vented issuance of Poole’s license between May 26,1952 and 

14 Similarly, even in the case of stations employing non-dircctional 
antennas it is frequently necessary, in order that accurate measure¬ 
ments be on file with the Commission, to request the permittee to 
make additional measurements of the resistance of his antenna al¬ 
though those filed with the license application show no deviation 
from the norm. Frequently if stations arc constructed during the 
winter months it is impossible to bury their ground antenna radials 
as required by the Commission’s rules until after the application for 
license has been filed. None of these delaying factors, and those 
cited are merely examples, is of the type which would necessarily 
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October 24, 1952 when KMPC’s formal complaint was re¬ 
ceived (supra, p. 6). 

The Commission’s rule providing for program test au¬ 
thority recognizes the possibility that some cause or circum¬ 
stance might come to the attention of the Commission, prior 
to final action on an application for license, which would 
show the continued interim operation of the station to be 
against the public interest. The Commission has retained 
the power, in its discretion, to terminate this temporary 
authorization summarily. Thus, Section 3.168(b) of the 
Commission’s Rules, 1 Pike & Fischer, R.R. 53:293, 15 pro¬ 
vides in pertinent part that: 

* * * The Commission reserves the right to change 
the date of the beginning of such tests or to suspend or 
revoke the authority for program tests as and when 
such action may appear to be in the public interest, 
convenience, and necessity. 

Such power might appropriately be exercised where it de¬ 
velops that the permittee is clearly operating in a manner 
which is not authorized in his construction permit, which 
seriously impairs existing communications services, or 
which is otherwise against the public interest. 

The Commission in the present case was confronted with 
the question whether it should exercise the discretionary 
power to revoke reserved in Section 3.168(b). Having 
decided that it would bo necessary to conduct a hearing to 
determine whether Poole should he granted a regular sta¬ 
tion license (App. 181), the Commission was compelled to 
decide the further question whether, pending the hearing, 
the public interest would be better served by allowing Poole 
to continue to broadcast or bv silencing his station. 16 

make the commencement of operation by the station contrary to the 
public interest. 

15 The complete text of Section 3.168 of the Rules, which defines 
and governs program test authority may be found at pages 5-6 of 
petitioner’s brief. 

16 In addition to their requests that Poole’s program test authority 
be revoked (App. 85. 93), both petitioner and KMPC in their 
pleadings filed with the Commission asked, in the alternative, that 
Poole’s program test authorization be modified in such a manner as 
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The Commission’s decision not to revoke Poole’s pro¬ 
gram test authority pending the hearing was rested upon 
a reasonable and reasoned evaluation of the interests of 
the public and the equities of the private parties involved. 
It is a decision of a kind peculiarly appropriate for the 
exercise of administrative expertise. The conclusion that 
the Commission did not act arbitrarily is emphasized by 
consideration of the following factors, which are discussed 
in sequence below. 

(1) Petitioner did not allege any economic injury 
whatsoever which would result from Poole’s operating 
pending the hearing on his license application. As a 
matter of fact the alleged interference to petitioner 
occurs in an area which comprises a very small per¬ 
centage of its total service, which is remote from peti¬ 
tioner’s station, and which receives a number of other 


to “afford adequate protection” (App. 86) or “achieve compliance 
with the rules and standards” (App. 93). The Commission con¬ 
sidered these requests (App. 180, 181) and, in the order under review, 
denied them (App. 183). Petitioner now contends that it made it 
plain to the Commission that even though it would have been neces¬ 
sary in order to fully protect its sendee to restrict Poole to such a 
low power (100 watts) that Poole would not even have served the 
town of Avalon, petitioner was willing to suffer some interference 
from Poole if the injury to petitioner might be minimized (Br. 33). 
Petitioner urges that the Commission erred in failing wholly to 
consider these proposals (Br. 33-34). 

A careful reading of the papers filed by petitioner and KMPC in 
this connection fails to substantiate the present claim that some 
modification which would not fully protect petitioner but yet not 
render Poole’s service insignificant was suggested. The only possible 
support for petitioner’s position in this respect would have to arise 
from the following statement which occurs in the affidavit of its 
engineer which was appended to its supplementary petition (App. 
89): “Protection to KCBS may be afforded by reducing the radia¬ 
tion in various directions as specified in the previous engineering 
statement or by a power reduction using the present antenna. This 
power reduction should be from the the present 10,000 watts to 100 
watts to protect KCBS. From the measured radial of KBIG at 
115° it may be seen that a power of 100 watts would not provide 
25 mv/m over Avalon, California. A power of 500 watts will pro¬ 
vide 25 mv/m over Avalon with an adequate margin.” This state¬ 
ment was submitted in support of petitioner’s request in the supple¬ 
mentary petition (App. 86): “That KBIG be permitted to continue 
operating under such authority only at such reduced power as will 
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services, including the service of the network whose 
programs petitioner carries. 

(2) The alleged overlap of Poole’s 25 mv/m contour 
with that of KMPC does not necessarily result in 
listeners to KMPC being unable to receive a satis¬ 
factory signal from the station. Indeed, no reports of 
actual listener interference were received by the Com¬ 
mission from any party or member of the public. 

(3) Poole’s construction permit was granted only 
after a finding that his proposed service would be in 
the public interest. His station was built and program 
test authority was granted without objection from any 
party. Moreover, the station was on the air for almost 
five months without any complaint from any member 
of the public or any licensee. Under such circum¬ 
stances, to force him off the air pending a hearing 
would work a serious hardship upon him. 


afford adequate protection to KCBS, * * Thus Columbia 

was riot proposing a compromise solution. It was demanding a 
degree of protection which left no room for even the minimum service 
which Poole is required under the Commission’s Rules and Standards 
to provide. Standards of Good Engineering Practice. Vol. 1, Part 2 
Pike k Fischer. R.R. SI: 177; Section 3.22(b) of the Rules. 1 Pike k 
Fischer. R.R. 53: 131. For the Commission to have reduced Poole’s 
power to 100 watts would have been tantamount to silencing his 
station. 

The only request made by KMPC in this connection was (App. 
93): ‘‘(2) That the program test authority under which Radio 
Station KBIG is now operating be revoked, or that the same power 
employed under the program test authority be reduced to such 
power as will eliminate the overlap of the 25 millivolt per meter 
contours; or in the alternative, 

“(3) That the Commission require John Poole Broadcasting 
Company to make adjustments in the KBIG directional antenna 
system so as to eliminate the overlap of the respective 25 millivolt 
per meter contours. * * *” 

No data on which the Commission might have based an appro¬ 
priate modification was submitted. To have reduced his power to 
500 watts would have been to reduce it 95%, and the Commission 
was not furnished by cither of the parties with any basis for ascer¬ 
taining what effect such a reduction in power would have had either 
on Poole's service or on the service of the complainants. In the 
circumstances of the present case, since no irreparable harm would 
be caused by allowing Poole to continue to operate under his out¬ 
standing program test authority, the Commission properly denied 
the alternative suggestions of petitioner and KMPC. 
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(1) Petitioner’s station is located in San Francisco, 
California. The area of alleged interference from Poole 
is in the vicinity of Fresno and Bakersfield, over 160 miles 
from San Francisco (App. 111). 17 There are a number 
of radio services available to the public in this area (see 
App. 44), and there are stations owned by or affiliated with 
the Columbia Broadcasting System in Los Angeles, Bakers¬ 
field, and Fresno, which serve all or part of the affected 
area (App. 125). Hence, the public in this area not only 
receives the same type of service as that rendered by peti¬ 
tioner; it receives most of the same network programs 
broadcast by petitioner. Indeed, petitioner, in its motion for 
temporary relief in this case, 1 * could point to only five pro¬ 
grams which it broadcasts that are not available from one 
or more of the stations serving the affected area. It is, there¬ 
fore, extremely doubtful whether petitioner has a signi¬ 
ficant number of actual listeners in the area of alleged 
interference. Moreover, this area, computed on the basis 
of petitioner’s allegations, would comprise only 3.8% of its 
service area. As the Commission pointed out (App. 182) 
petitioner did not allege facts in its pleadings before the 
Commission indicating that it had suffered or would suffer 
any actual economic injury as a result of Poole’s operation. 19 

17 A map showing the alleged area of interference appears at page 
43 of petitioner’s brief. 

18 Petitioner’s motion for temporary relief was denied by an order 
of this Court issued July 31, 1953. The Court did not render an 
opinion in connection with that order. It is reasonable to assume, 
however, that many of the considerations which led the Commission 
to refuse to revoke program test authority pending hearing were 
accorded weight by the Court in denying the similar request for 
temporary relief pending appeal. 

19 The validity of the Commission’s decision must, of course, be 
judged in light of the pleadings before it when it made that decision. 
But it is interesting to note that nowhere in petitioner’s carefully 
drawn and elaborately documented motion for temporary relief 
before this Court did it make any allegation that it had suffered 
economic injury during the year that Poole has been operating or 
that it would suffer financial injury if Poole continued to operate 
pending the decision of this Court. As we noted in our Opposition 
to that motion (p. 9): ‘‘The only reference to interference suffered 
by actual listeners of Columbia is the vague statement in Exhibit D 
to the Motion for Temporary Relief in which the affiant states that 
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(2) The Commission found that KMPC did not make 
any showing before the Commission that it had suffered 
any irreparable injury from the alleged overlap of its 
25 mv/m contours with those of Poole (App. 182). Indeed, 
KMPC has not appealed the Commission’s decision, nor 
intervened in the present actions. Columbia does not now 
urge irreparable injury to KMPC from Poole’s operations. 
But it suggests that the Commission imposed a meaningless 
condition for revocation of program test authority when 
it pointed out that KMPC had not claimed objectionable 
interference (Br. 26, 29). Columbia has apparently mis¬ 
understood the Commission’s decision. The Commission 
carefully pointed out (a) that KMPC had not claimed 
objectionable interference, (b) that what it had claimed— 
overlap of 25 mv/m contours—does not ordinarily create 
interference of a kind measurable under the Commission’s 
standards for determining objectionable interference, and 
(c) that the kind of interference which overlap may cause 
(inter-modulation and other effects) had not been shown 
to exist here in anv significant degree. 

In Conant Broadcasting Co., Inc., 7 Pike & Fischer, R. R. 
1074, the Commission declined, as in the case at bar, to 
revoke program test authority pending a hearing ordered 
to determine whether there was overlap of 25 mv/m con¬ 
tours. The Commission said (p. 1076): 

* * * under our Rules we have discretion to cancel 
the program test authority of WIIIL, and we would 
not hesitate to do so if we believed that the public 
interest so required. In the instant case, however, 
we perceive no need for precipitous action. WMEX 
has alleged that it is receiving interference from 


he received a report from the manager of the Columbia station 
*. . . that complaints had been received by him from the vicinity 
of Fresno, California to the effect that Radio Station KBIG, Avalon, 
California was causing serious background chatter in that area.’ 
All of the other allegations of interference arc based upon computa¬ 
tions of the field intensity of the stations involved and have no 
direct bearing on actual listener interference. The implication in 
Exhibit A to the Motion that 142,700 persons are ‘losing service 
from KCBS’ is unsupported by any claim as to the number of such 
persons who formerly were KCBS listeners.” 
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WHIL. It has not presented to the Commission, how¬ 
ever, any substantial evidence supporting this allega¬ 
tion. The fact of interference may not be inferred 
from the overlap of 25 mv/m contours. 

In the Conant case, as here, the Commission properly 
refused to terminate one station’s authority summarily 

V * 

pending a hearing because of a speculative possibility of 
injury to another. 

(3) Poole had constructed his station at considerable 
expense pursuant to a construction permit regularly issued 
by the Commission after a hearing. It provides a medium 
of local self-expression for the town of Avalon, and renders 
service to a large area of Southern California (App 48, 
50). Before the construction permit was granted, Poole’s 
application was amended in order to eliminate the pos¬ 
sibility of overlap with KMPC (App. 26). The applica¬ 
tion contained a showing, based upon the best available 
data, that such overlap would not occur and that there 
would be no interference caused to petitioner (App. 28-31). 
Neither petitioner nor KMPC raised any question about 
that showing. 

After having constructed the station, Poole submitted 
an application for license and request for program test 
authority. Upon preliminary examination of the proof of 
performance submitted with the license application, the 
Commission concluded that the station had been constructed 
in accordance with the construction permit and the Com¬ 
mission’s Rules and Regulations; accordingly, program 
test authority was granted (App. 171)). Neither petitioner 
nor KMPC sought reconsideration of the grant of program 
test authority or judicial review of the action. 

The Commission did request that additional measure¬ 
ments be filed by Poole prior to action on his license appli¬ 
cation (App. 60).”° These additional measurements were 


20 Petitioner states that the Commission had found Poole’s proof 
of performance to be inadequate at the time it granted his program 
test authority (Br. 8, 22, fn.). The proof of performance as origi¬ 
nally filed was sufficient for the Commission to conclude that 
Poole’s construction had substantially complied with the terms of 
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filed by Poole on September 23, 1952 (App. 62), prior to 
tlie receipt of any formal complaint by the Commission 
from petitioner or KMPC. This supplemental proof of 
performance further substantiated the Commission’s con¬ 
clusion that construction of the station had been in con¬ 
formity with the construction permit (App. 62-64). 21 The 
first complaint against Poole’s operation was received by 
the Commission on October 24, 1952“ from KMPC. This 


his construction permit. That proof showed no deviation from the 
requirements of the permit (App. 63, 102). The Commission fre¬ 
quently finds it desirable, however, as it did in this case, to request, 
purely for the sake of having accurate measurements on file for 
future uses, additional measurements. This may be so even though 
the proof of performance docs not raise any doubts regarding com¬ 
pliance with the terms of the permit. It should be noted in this 
connection that the Commission’s Standards are flexible guides 
rather than rigid requirements (Vol. 1, Part 2 Pike <fc Fischer, R.R. 
81:1; Beaumont Broadcasting Corp. v. Federal Communications 
Commission, 91 U.S. App. D.C. Ill, 202 F. 2d 306). The purpose of 
tiro proof is to show compliance with the permit (Vol. 1, Part 2 
Pike & Fischer R.R. 81:153) and the number and type of measure¬ 
ments necessary to do this will vary from instance to instance. The 
Commission’s request for further measurements (App. 60) did not 
reflect a finding that the proof of performance as filed failed to meet 
the requirements of the rules (see App. 179). In any event, peti¬ 
tioner cannot now challenge the grant of program test on this ground. 
Although it might have raised this point if it had appealed from the 
grant of program test authority, that grant went unchallenged. 
Furthermore, if the proof had originally been defective, that defect 
would have been cured by the filing of supplemental measurements 
which substantiated the original proof of performance before either 
petitioner or KMPC complained of Poole’s program test operation 
(App. 62-64). 

21 Petitioner argues that the Commission improperly failed to con¬ 
sider the charge in its Supplementary Petition (App. 85) that 
Poole had not complied with the terms of his construction permit 
(Br. 34, fn.). The question of Poole’s compliance with the terms of 
his construction permit was comprehended within the first issue 
designated for the hearing on Poole's application for license (App. 
183). Although, at the request of petitioner a specific issue on this 
question was subsequently included in the hearing, the Commission 
stated in the order in which that action was taken that the issue was 
stated separately in the interest of clarity (FCC 53-1316, released 
Oct. 2, 1953, not yet reported). 

22 There had been some prior informal discussions among the 
parties and the Commission’s staff concerning the problem of overlap 
(see App. 62), but no formal complaint was made by KMPC until 
October 24, 1952. 
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was almost five months after Poole commenced program 
test operation. 

The damage which would be caused to Poole by the 
interim suspension of his program test authority is ap¬ 
parent. In light of this circumstance and those reviewed 
above, it was eminently reasonable for the Commission to 
refuse petitioner’s plea that Poole’s program test authority 
be summarily revoked. It properly concluded that “the 
more orderly and equitable procedure * * * [would] be 
designation of the pending license application * * * for 
a prompt hearing” (App. 1S2). 

B. The Commission’s Rules Do Not Require that Poole’s 
Operating Authority Re Revoked Pending the Hearing. 

Columbia contends that the Commission’s rules are 
violated by the continued operation of Poole on program 
test authoritv in light of the Commission’s decision to 
order a hearing on Poole’s license application. Petitioner 
points to Section 3.168(d) of the Rules which provides: 

(d) All operation on program test authority shall 
be in strict compliance with the rules governing stand¬ 
ard broadcast stations and in strict accordance with 
representations made in the application for license 
pursuant to which the tests were authorized. 

Petitioner then argues that “when it appears that opera¬ 
tions under program test authority are not ‘in strict com¬ 
pliance’ with the rules” the program test authorization 
must be revoked (Br. 24), and that the Commission’s re¬ 
fusal to revoke that authorization in this case was therefore 
erroneous. If by “appears” petitioner means to suggest 
“has been conclusively established”, it is evident that peti¬ 
tioner is not describing the matter at bar. For at no stage 
of this proceeding has the Commission found that Poole’s 
operation does in fact violate any of the Commission’s 
rules. The Commission has determined no more and no 
less than that a prirna facie showing has been made of 
overlap and objectionable interference, and that Poole’s 
license application should be designated for hearing be- 
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cause of the substantial question raised by the possible 
overlap. Had the Commission concluded that overlap or 
interference was established, it obviously would not have 
designated factual issues to determine whether they do 
exist (see issues 1 and 2(a), supra, p. 8, n. 11). 

Thus the present case presents the familiar situation in 
which a complainant has raised serious factual questions, 
resolution of which have been held to require a hearing. 
But pending that hearing and the Commission’s decision 
thereon, it cannot now be assumed that Poole is operating 
in a manner which violates the Commission’s rules any 
more than it can be assumed that its license application 
will be granted or denied. Columbia’s prayer for relief 
rests upon the astonishing contention that a prima facie 
showing should be treated as conclusive in a proceeding for 
revocation of program test authority. Neither justice, the 
Commission’s rules, nor prior precedent calls for such a 
result. 

The injustice to Poole of prejudging the hearing which 
has been ordered by the Commission is apparent. This is 
not to say that even a prima facie showing might not be 
enough to justify revocation of program test if there were 
substantial evidence of serious impairment of existing com- 
muncations services, to the detriment of the public interest 
and to the irreparable injury of private parties. As has 
been pointed out (Point I A, supra) this is not such a Case . 23 

There is nothing in the Commission’s rule relating to 
program tests or its history (see supra, p. 13 n. 13) which 
suggests that prima facie evidence of operation contrary 
to the rules will be treated as conclusive, or will result in 
summary revocation of program test authority. And the 
Commission has never adopted any such principle in prior 
decisions involving program test authority. In each of 
the cases cited by the petitioner in this connection (Br. 25- 
26) the Commission refused to revoke or suspend program 


23 Such an argument was unsuccessfully advanced in effect by 
petitioner in its motion for temporary relief before this Court. See 
Motion for Temporary Relief, pp. 2-3. 
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tost authority. It is true that in the MatJieson 24 and Door 
County 27 ' cases not even a prima facie showing of violation 
of the rules was made, and revocation plainly would have 
been inappropriate. The decisions in those cases do not, 
however, stand for the proposition that if a prima facie 
showing had been made, program test authority would 
automatically have been revoked. There is no intimation 
in either opinion to that effect. In the Conant 20 case, which 
was very similar to the present one, the Commission, as 
it did here, considered all elements of the public interest, 
and decided that even though a prima facie showing of over¬ 
lap had been made, the outstanding program test authority 
should not be revoked pending a hearing on Conant’s license 
application. 27 

Petitioner apparently recognizes that a prima facie show¬ 
ing is a weak reed upon which to rest a contention that 
the Commission was required, as a matter of law, to revoke 
Poole’s program test authority summarily. For peti¬ 
tioner seeks to buttress its position by asserting that the 
Commission erred in characterizing the showing of objec¬ 
tionable interference as merely prima facie (Br. 20, 32). 
While we do not concede that even a conclusive showing 
of such interference would automatically require revoca¬ 
tion of program test authority, 28 it is clear that the Com- 


24 Matheson Radio Co., Inc., 7 Pike & Fischer, R.R. 565. 

2r ’ Door County Broadcasting Co., Inc., 7 Pike <fc Fischer, R.R. 966. 

20 Conant Broadcasting Co., Inc., 7 Pike & Fischer, R.R. 1074. 

27 In Roy Hofheinz (KSOX), 9 Pike & Fischer, R.R. 784, appeal 
pending (on this aspect of the case) sub nom. Harbenito Broadcast¬ 
ing Co. v. Federal Communications Commission, C.A.D.C., Case No. 
11,984, the Commission modified an outstanding program test 
authorization because of its decision to place the license application 
in the pending file and its fear that continued operations of the 
type there conducted might embarrass the Commission in the con¬ 
sideration of new rules dealing with the problem of interference 
caused by daytime sky wave propagation. 

28 Once Poole’s construction permit was granted without objection 
by Columbia, Columbia’s right to protection within its previously 
protected contours was limited. Its right to protection against 
interference was cut down to the extent of any interference which 
might be received from operation of Poole’s station in accordance 
with that permit. Thus, neither Section 3.24 (see Columbia Br. 
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mission was justified in not finding that there had been 
such a showing here. 

Petitioner itself points out that Poole “raised questions” 
concerning petitioner’s engineer’s interpretation of the 
measurements he adduced to establish the interference (Br. 
12, fn.; see App. 111-112, 124, 172). The precise signifi¬ 
cance of these measurements and their interpretation in 
the context of this proceeding must be understood. The 
Commission’s Standards (Vol. 1, Part 2 Pike & Fischer, 
R.R. 81:114) provide that in determining the location of a 
station’s service contours actual measurements will, where 
made in accordance with prescribed techniques, be con¬ 
sidered as a more reliable and controlling indicator of con¬ 
ductivities than the soil conductivity map contained in the 
Commission’s Standards. The measurements submitted 
by petitioner (see App. 76-82) constitute a prima facie 
showing that the soil map figures are incorrect (App. 181). 
But the validity of any group of measurements is always 
subject to challenge in a public hearing, either by the Com¬ 
mission itself or by a party to the proceeding, on the 
grounds that they are incomplete, improperly taken or 
improperly interpreted. See, e.g., Texas Star Broadcasting 
Co., 5 Pike & Fischer, P. R. 144. The measurements, in 
order to be preferred to conclusions based on the Commis¬ 
sion’s soil map, must be shown to be complete, accurate and 
made in conformity with the Commission’s Standards. In 
this instance, not only lias Poole made an allegation in its 
pleadings (App. 111-112, 124, 172) which challenges the 
validity of petitioner’s measurements, 29 but the measure¬ 
ments themselves vary from the Commission’s soil map, at 

40-41), nor Section 3.168 of the Rules would be violated by such 
operation. As is demonstrated in Point II. infra , the Commission 
could have granted Poole’s license without hearing even if some 
interference to Columbia would occur. Where the Commission exer¬ 
cises the discretionary power to order a hearing, it plainly is em¬ 
powered to refuse to disturb the status quo pending the hearing. 

20 Poole has charged (App. 111-112, 124, 172) that petitioner’s 
measurements were not taken in a manner which eliminated the 
possibility that daytime skyway signals of Poole’s station were 
measured. Although it has long been known that there is some 
skywave propagation during daytime hours before sunset and after 
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least for the contours of petitioner’s station, as well as 
from the measurements submitted by petitioner with its 
own application and proof of performance (App. 122, 151, 
160). In light of these circumstances, the Commission could 
hardly have reached any other conclusion than it did. A 
prima facie showing only had been made, and there was no 
occasion to treat it as more than that. 

II 

The Commission’s Refusal To Revoke Poole’s Program Test 
Authority Pending the License Hearing Was Wholly Con¬ 
sistent With Section 316 of the Act. 

Petitioner cannot and does not complain that it is not 
being given a hearing on its contention that Poole’s opera¬ 
tion causes it objectionable interference. Such a hearing 
was ordered as a part of the decision under review. Peti¬ 
tioner’s complaint is that the Commission has declined to 
prejudge the hearing in its favor or to summarily revoke 
Poole’s program test authority before the hearing. In 
Point I it has been demonstrated that the Commission’s 
action was entirelv reasonable in light of the Commission’s 
rules, the public interest considerations and the private 
equities involved. But petitioner apparently contends that 


sunrise, the Commission’s rules do not provide for the calculation 
of interfering signals caused by skywave propagation in the daytime. 
The Commission has devised its rules in this connection for the 
purpose of optimum allocation of standard broadcast stations. These 
rules incorporate many compromises which allow some actual 
interference with the service of all stations in order that a greater 
number of stations may operate and thereby render service to more 
people. The exclusion from consideration of the relatively less 
intense skywave propagation which occurs between sunrise and sun¬ 
set is such a compromise. This subject is fully discussed in Roi/ 
Ilofheinz, 9 Pike <fc Fischer. R.R. 784, appeal pending sub nom. L. B. 
Wilson, Inc. v. Federal Communications Commission, C.A.D.C., 
Case No. 11,985. In the instant ease, if daytime skywave trans¬ 
missions of Poole’s station were measured by petitioner its figures 
would show an “interfering” signal of a much greater intensity than 
that which is recognized by the Commission. 
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Section 316 of the Act 30 gives it an absolute right to de¬ 
mand summary termination of Poole’s operations. We 
submit that this contention cannot be sustained. 

Section 316 makes an opportunity for hearing a pre¬ 
requisite to modification of an existing license. And it is 
established law that the grant of a construction permit for 
an operation which will create objectionable interference 
within the protected contours 31 of an existing station con¬ 
stitutes modification of that station’s license. Federal 
Communications Commission v. National Broadcasting Co. 
(KOA), 319 U. S. 239. This is because the Commission’s 
rules and engineering standards providing protection 
against interference are read into a standard broadcasting 
station’s license. But petitioner’s contention that a “modi¬ 
fication” of its license was effected by the purely negative 
action of the Commission in refusing to disturb the status 
quo pending a full hearing on Poole’s license application 
is difficult to comprehend. In the present case the modifi¬ 
cation occurred, if at all, at the time that the construction 
permit was issued. 

Plainly, it cannot now be determined whether Columbia 
receives objectionable interference from Poole or not. That 
is one of the issues in the hearing. But if we were to as¬ 
sume, contrary to the Commission’s findings, that it has 
already been established that Poole’s operation does cause 
objectionable interference to Columbia, it is clear that the 


30 Section 316 provides in pertinent part: 

“(a) Any station license or construction permit may be modified 
by the Commission either for a limited time or for the duration of 
the term thereof, if in the judgment of the Commission such action 
will promote the public interest, convenience, and necessity, or the 
provisions of this Act or of any treaty ratified by the United States 
will be more fully complied with. No such order of modification 
shall become final until the holder of the license or permit shall have 
been notified in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by public hearing, 
if requested, why such order of modification should not issue; 
Provided , That where safety of life or property is involved, the 
Commission may by order provide for a shorter period of notice.” 

31 As defined in the Commission’s Rules and Standards. 
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time when Columbia’s license was modified was on April 
12, 1951 when the construction permit was issued to Poole. 
Yet at that time Columbia raised no question of possible 
interference to it, either before the Commission, or by way 
of an appeal to this Court. Program test authority was 
sought on May 16, 1952 (App. 59) and granted on May 26, 
1952 (App. 60). Poole began operation pursuant to that 
authority on June 1, 1952 (App. 116). No question of 
interference to it was raised by Columbia even at that time. 
It was not until almost seven months thereafter, long after 
the time to seek rehearing or judicial review had expired, 
that, on December 12, 1952, petitioner first claimed objec¬ 
tionable interference to it. 

Columbia argues that it had good reason for its failure 
to raise the interference question sooner, and thus to 
permit Poole to expend substantial sums in building its 
station and commencing regular broadcast operations. We 
may assume, arguendo, that petitioner’s delays were justi¬ 
fiable, and that petitioner was entitled at any time to urge 
revocation of Poole’s program test authority. The Com¬ 
mission fully satisfied any such right when it considered 
and disposed of Columbia’s request upon the merits. But 
Columbia insists that pending the full hearing on Poole’s 
license application which the Commission has ordered, the 
law leaves the Commission no discretion: Poole must be 
taken off the air. This contention rests upon an erroneous 
interpretation of the scheme of the Communications Act 
generally, and of Section 316 in particular. 

The hearing which has been ordered in this case rests 
upon a public interest determination by the Commission, 
not the recognition of the claimed right of any private 
party. The Communications Act makes clear that the 
holder of a construction permit whose qualifications have 
once been passed upon by the Commission is to be afforded 
a high degree of protection at the time the application for 
the station license is considered. Section 319(c), which 
governs the issuance of station licenses, provides in perti¬ 
nent part: 

(c) Upon the completion of any station for the con¬ 
struction or continued construction of which a permit 
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has been granted, and upon it being made to appear to 
the Commission that all the terms, conditions, and 
obligations set forth in the application and permit have 
been fully met, and that no cause or circumstance aris¬ 
ing or first coming to the knowledge of the Commis¬ 
sion since the granting of the permit would, in the 
judgment of the Commission, make the operation of 
such station against the public interest, the Commis¬ 
sion shall issue a license to the lawful holder of said 
permit for the operation of said station. Said license 
shall conform generally to the terms of said per¬ 
mit * * *. 

Congress thus provided in Section 319 a distinct proce¬ 
dure for the grant of license to cover an outstanding con¬ 
struction permit. Where the construction has been in 
accordance with the permit, “in most cases the issuance 
of * * * [ a s t a tion] license would almost automatically 
follow from the fact that the construction permit was 
granted.” 3 - While the Commission has the power to deny 
a license application, it may do so only if new circum¬ 
stances first coming to its attention indicate that such a 
grant would be affirmatively against the public interest. 
The investment made upon the basis of the construction 
permit is not lightly to be placed in jeopardy. A hearing 
is not automatically called for at the instance of other 
interested parties as is the case at the earlier stage of the 
process. Whether sufficient facts have come to light to 
warrant a hearing is left to the Commission’s discretion. 

This pattern was maintained and reinforced by Congress 
in the Communications Act Amendments, 1952, 66 Stat. 711, 
adding a new Section 309(c) to the Act. Section 309(c) 
affords to a party in interest the mandatory right to be 
heard where a construction permit has been granted with¬ 
out hearing, upon filing a protest within 30 days. It also 
provides that the effective date of the protested action shall 
be postponed until the conclusion of the hearing, unless 
the authorization involved is necessary to the maintenance 
of an existing service. Section 319, however, which was 
amended at the same time, specifically declares that the new 


32 H.R. Rep. No. 1750, 82d Cong., 2d Sess., on S. 658, p. 11. 




30 


protest section is not applicable to the grant of a station 
license. 33 The new requirement for a hearing at the in¬ 
stance of interested parties, including existing licensees 
alleging objectionable interference, was thus carefully 
limited to the time of the grant of construction permit 34 

This philosophy of the Communications Act with respect 
to the rights of private parties in connection with license 
grants has been considered and applied by the Commis¬ 
sion in two recent cases, Benton Broadcasting Service, 9 
Pike & Fischer, R. R. 93 and George A. Smith, Jr. et al., 
FCC 53-942, released July 31,1953, not yet reported. In the 
Benton case, as here, there was an objection to the grant of 
a license on the ground of alleged objectionable interference. 
In the Smith case, it was claimed by an applicant for com¬ 
mon carrier facilities, that a comparative hearing on a 
mutually exclusive application had not been afforded it at 
the time a construction permit had been granted to the other 
applicant. The Commission pointed out in the Benton de¬ 
cision that the right to a hearing accorded existing licensees 
by Section 316 must be asserted at the time of grant of con¬ 
struction permit, and found, upon the basis of the inter¬ 
ference alleged, that a grant of the license would not be 
against the public interest. No factual issues were involved 
which warranted a hearing, and the license was accordingly 


33 “The provisions of Section 309(a), (b) and (c) shall not apply 
with respect to any station license the issuance of which is provided 
for and governed by the provisions of this subsection.” The legisla¬ 
tive history of this provision shows that it was inserted in recognition 
of the different status occupied by one who has been granted a con¬ 
struction permit and has built his station from that of a mere appli¬ 
cant for construction permit. H.R. Rep. No. 1750, S2d Cong., 2d 
Sess., on S. 658, p. 11, 15. 

34 If Section 316 and Section 309(c) were to be considered appli¬ 
cable to the grant of program test authority, Columbia’s cause 
would not be advanced, since no protest or other request for recon¬ 
sideration was timely filed with respect to that authorization. And, 
as this Court has pointed out, the provision in Section 309(c) for an 
exception to the automatic stay, in the case of existing sendees, 
“seems to indicate a congressional intention that existing services 
not be suspended pending hearings upon disputes, even though the 
hearings are given as of right.” Peoples Broadcasting Company v. 
United States, C.A.D.C., Case No. 11,626, decided August 3, 1953. 
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granted without hearing. 35 In the Smith case, the Commis¬ 
sion followed the same principles. In that case, however, 
since there was doubt as to whether or not the two appli¬ 
cations were in fact mutually exclusive, and the question 
had been pressed upon the Commission for the first time, 
it was believed desirable to hold a hearing on the license 
application to determine the facts and to determine whether 
a grant would be against the public interest. In the Smith 
case, as in the present case, however, the Commission did 
not suspend the existing operation pending the hearing. 

Petitioner’s reliance upon Section 316 is thus clearly 
misplaced, for that Section is inapplicable to the determina¬ 
tion as to whether program tests should be continued pend¬ 
ing determination of the application for license. Actually 
Columbia is not resisting present modification of its license 
here; it is seeking to undo the past alleged modification 
which occurred when Poole got his construction permit. 
The confusion in Columbia’s position with respect to Sec¬ 
tion 316 apparently stems from the fact that, having failed 
to raise the question of interference at the time the con¬ 
struction permit was issued, 30 or even at the time program 
test authority was granted and actual operation com¬ 
menced, it cannot make out an argument for a mandatory 
hearing under Section 316 without maintaining that the 
refusal to revoke program test authority itself constituted 
a modification of license. To reach this conclusion, it argues 
that there was no injury and no right to appeal until it dis¬ 
covered the existence of interference to it (Br. 32-33). 
But this novel theory merges into one the separate actions 
of the Commission and, in so doing, obliterates their par¬ 
ticular functions in the licensing process. As has been 
shown, the modification, if any, occurred upon the grant of 
construction permit. It was then appealable as a final ac- 

35 As has been pointed out, supra, the new protest procedure of 
Section 309(c) cannot be invoked in the case of such a grant. Thus, 
if the Commission, instead of ordering a hearing on Poole’s appli¬ 
cation had granted that application without hearing, Columbia 
could not have invoked the protest procedure. 

30 The construction permit was granted after a public hearing, and 
by a decision made public on April 13, 1951 (App. 39-52). 
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tion. Communications Act, Section 402(b)(1) and (6). 37 
The grant of program test authority and the decision not 
to suspend that authority were separate steps in the licens¬ 
ing process and, while separately reviewable, encompassed 
different procedures before the Commission. 

It may be that in particular cases the existence or extent 
of electrical interference will not be ascertainable until 
actual operation is begun. It may also be that such was 
the ease here, and further that Columbia reasonably took 
from June 1, 1952, when Poole’s operation began, to De¬ 
cember 12, 1952 to file its claim of interference. However, 
the necessities of balancing the equities between a construc¬ 
tion permittee and existing licensees and of achieving a 
reasonable finality to administrative action explain the pro¬ 
cedure adopted by Congress in the Communications Act. 
The existing licensee is afforded the right to a mandatory 
hearing before the construction permit is granted and the 
expensive process of construction is undertaken by the 
permittee. Once that process is completed and the program 
test and licensing stages are reached, the right to a hearing 
no longer exists. A hearing is held only if in the Com¬ 
mission’s judgment the standards laid down by Section 319 
so require. 38 

37 Woods v. Stone , 333 U.S. 472, cited by Columbia (Br. 32) is 
clearly not in point. There is no legal impediment to an appeal from 
the grant of a construction permit within the 30 day period provided 
by Section 402(c) of the Communications Act. as was the case in 
Woods v. Stone, where no right of action to recover excess rents 
arose until a later refund order was issued by the area Rent Director. 

3S And see Radio Station WOW v. Federal Communications Com¬ 
mission, 87 U.S. App. D.C. 226, 184 F. 2d 257. Objectionable inter¬ 
ference to an existing station was discovered after the grant of a 
license and the Commission refused, without hearing, to issue an 
order directing the newly licensed station to show cause why its 
license should not be modified to eliminate the interference. There 
was no suggestion in that case by this Court that such refusal consti¬ 
tuted a modification of the older station’s license. On the contrary, 
upon appeal to this Court under Section 402(b) by the existing 
station, the appeal was dismissed on the ground that the section did 
not provide for an appeal by one seeking modification of another 
station’s license. This Court said that reliance upon the Commission’s 
Standards to determine the existence of interference was proper, but 
that the appellant had accepted the risk that the Standards might 
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This does not mean that there is no avenue for the 
presentation to the Commission of new matters which may 
indicate that operation of the proposed station will be 
against the public interest, even after grant of a construc¬ 
tion permit. Such matters are required to be considered 
under Section 319. It does mean that the opportunity to 
raise questions of this character is not accompanied by a 
mandatory right to a hearing. The body charged with 
protecting the public interest then has the duty of deter¬ 
mining whether a hearing on the license application is 
warranted upon the basis of the new information pre¬ 
sented, or whether the standards established by Section 
319 require a grant of license forthwith. This determina¬ 
tion must not, of course, be arbitrary, and it is subject to 
judicial review. Section 402(b)(1) and (6). 

Columbia therefore mistakenly attempts to equate its 
present attack upon a refusal to revoke program test au¬ 
thority with an attack upon the grant of construction per¬ 
mit, and to import the procedure provided by Section 316 
into a situation where it is no longer applicable. Although 
a hearing was believed desirable on the Poole license appli¬ 
cation because of the alleged overlap of the 25 mv/m con¬ 
tours of Poole and KMPC, 39 there was no statutory require¬ 
ment at this stage of the licensing process that Columbia 
be afforded a hearing. A fortiori, Columbia has no right 
to insist that the Commission, pending completion of the 
hearing which it has ordered, revoke Poole’s existing 
operating authority. The decision to grant a hearing was 
an exercise of Commission judgment. See Communications 
Act, Section 319. And the determination that the factual 

be in error, and that this risk would have been final except for the 
occurrence of the new station’s renewal, at which time the question 
was open for reexamination. C/., however, 1952 Amendment to 
Section 307(d) of the Communications Act, 66 Stat. 714. 

39 As stated supra, p. 8, the Commission did not decide whether 
it would have held a hearing if the alleged interference to Columbia 
had been the only problem involved. Since the alleged interference 
is to a proportionately small area, a grant to Poole might have been 
found to be in the public interest without a full evidentiary hearing. 
C/. Benton Broadcasting Service, 9 Pike & Fischer, R.R. 93. 
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issues set down for hearing should not be prejudged and 
that the status quo should be maintained pending com¬ 
pletion of the hearing was certainly a reasonable exercise 
of discretion. 

conclusion 

For the foregoing reasons, the appeal in case No. 11,881 
should be dismissed. In case No. 11,882 the Order of the 
Federal Communications Commission should be sustained. 
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STATEMENT OF QUESTIONS PRESENTED. 


1. Whether, despite a prima fade showing by existing 
licensees that they are suffering injury against which they 
are protected by the Communications Act and the Commis¬ 
sion’s Rules and Standards issued thereunder, the Com¬ 
mission may refuse to suspend or modify a program test 
authority theretofore issued to an applicant whose opera¬ 
tions under that authority are causing the injury. 

2. Whether Section 316 of the Communications Act 
requires the Federal Communications Commission to sus¬ 
pend a program test authority previously issued when an 
existing licensee shows that it is suffering interference 
within its normally protected contour as a result of the 
operations under program test authority, and there is no 
denial of the fact of interference. 
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JURISDICTIONAL STATEMENT. 

In these cases, consolidated by order of this Court 
entered on August 17, 1953, appellant-petitioner, Columbia 
Broadcasting System, Inc. of California (hereinafter 
referred to as CBS), seeks reversal of an order of the Fed¬ 
eral Communications Commission, released on June 12, 
1953 (App. 177). # 

In that part of the order which CBS seeks to have set 
aside, the Commission refused to suspend or revoke, and 
failed to modify, the program test authority theretofore 
issued to John H. Poole, trading as John Poole Broadcast¬ 
ing Company, intervenor (hereinafter sometimes referred 
to as Poole or as KBIG, the call letters of Poole’s station). 

Among other things, CBS contended before the Com¬ 
mission (App. 77), and now contends, that Commission 
authorization of continuing operation by Poole under pro¬ 
gram test authority, and the resulting continued inter¬ 
ference being caused by Poole’s operation thereunder to 
KCBS, the San Francisco broadcast station of CBS, con¬ 
stitute an indirect modification of the KCBS license. For 
this reason, CBS filed a Notice of Appeal in Case No. 11,881 
under Section 402(b) of the Communications Act, which 
provides, in part, that 

“Appeals may be taken from decisions and orders 
of the Commission to the United States Court of 
Appeals for the District of Columbia in any of the 
following cases: 

(5) by the holder of any construction permit or sta¬ 
tion license which has been modified or revoked by 
the Commission. 


* References to the Joint Appendix filed with this Court are 
designated in this brief as (App. ). References to the record 
of the proceedings before the Commission, filed with this Court but 
not included in the Joint Appendix, are designated (R. ). 

•• CBS also invoked Section 402 (b) (6) which grants a right of 
appeal to any person “who is aggrieved or whose interests are 
adversely affected by any order of the Commission granting or 
denying * •• * * ”, inter alia, (1) an application for a construction 
permit or station license, and (2) an application for renewal or 
modification of any such instrument of authorization. 
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To preserve its rights in the event that this section 
would not be deemed applicable by the Court, and to assure 
its right to present other grounds for reversal of the Com¬ 
mission’s order, CBS also filed a petition to review the 
Commission’s order under Section 402(a) of the Communi¬ 
cations Act. That section provides that 

“Any proceeding to enjoin, set aside, annul or 
suspend any order of the Commission under this Act 
(except those appealable under subsection (b) of this 
section) shall be brought as provided by and in the 
manner prescribed in Public Law 901, Eighty-first 
Congress, approved December 29, 1950.” 

Public Law 901 is the Judicial Review Act of 1950, 64 Stat. 
1129, 5 U. S. C. 1031-1042. Section 2 of that Act confers 
on the Courts of Appeals 

“exclusive jurisdiction to enjoin, set aside, suspend 
(in whole or in part), or to determine the validity 
of, all final orders (a) of the Federal Communica¬ 
tions Commission made reviewable in accordance 
with the provisions of Section 402(a) of the Com¬ 
munications Act of 1934, as amended, . . 

If Section 402(b) of the Communications Act is inapplica¬ 
ble, this Court clearly has jurisdiction, under Section 
402(a), to review the Commission action here challenged. 
See Radio Station WOW v. F. C. C., 87 App. D. C. 226, 228- 
229,184 F. 2d 257, 260. 
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STATEMENT OF THE CASE. 

I. 


THE PROCEEDINGS LEADING UP TO THE 
ISSUANCE OF PROGRAM TEST AUTHORITY TO 
POOLE. 

A. Introduction—the Place of Program Teat 
Authority in the Regulatory Scheme. 

The statutory requirements which a person seeking 
authorization to operate a broadcast station must fulfill 
are familiar to this Court. In the first place, an application 
for a construction permit must be filed. Sections 308 and 
319(a) of the Communications Act.* Thereafter, if the 
Commission finds it in the public interest to grant that 
application, it will be granted without more. Section 
309(a). If, however, more information than that furnished 
by the applicant is needed by the Commission, or if there 
are competing applications for the same facilities, the appli¬ 
cation will be set for hearing. Section 309(b), Ashbacker 
Radio Co. v. F. C. C., 326 U. S. 327. After such hearing, 
if one is necessary, the application will be granted or 
denied on the basis of the hearing record. 

The Court may be somewhat less familiar with the 
provisions of the Commission’s Rules and Regulations 
relating to the procedure to be followed after a construction 
permit is issued. Under Section 3.166 of those Rules and 
Regulations (1 Pike & Fischer R. R. par. 53.166 quoted 
Appendix A, infra , p. 39),** a permittee is granted a 
maximum of sixty days from the date of the issuance of the 
permit as the time within which construction of the station 
shall begin. Unless otherwise determined by the Commission 
upon a proper showing, a maximum of six months there¬ 
after is allowed for the completion of construction. 

* The relevant provisions of the Communications Act of 1934, 
as amended, are set out in Appendix A to this brief, infra, p. 36. 

** Pike & Fisher Radio Regulation will hereinafter be cited 
“R.R”. 
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Section 3.167 of the Commission’s Rules provides for 
the making of “equipment tests” (1 R. R. par. 53.167, 
quoted Appendix A, infra, pp. 39-40). These tests may be 
made “during the process of construction of a standard 
broadcast station” after appropriate notification to the 
Commission. Section 3.167(a). The tests are {ibid); 

“for the purpose of such adjustments and measure¬ 
ments as may be necessary to assure compliance with 
the terms of the construction permit, the technical 
provisions of the application therefor, the Rules and 
Regulations, and the applicable engineering stand¬ 
ards”. 

These tests may be continued so long as the construction 
permit shall remain valid and may normally be conducted 
only during the so-called experimental period (12 midnight 
to local sunrise). Section 3.167(c). 

The Commission “may cancel, suspend, or change the 
date for the beginning of equipment tests as and when 
such action may appear to be in the public interest, con¬ 
venience and necessity.” Section 3.167(b). 

Section 3.168 of the Commission Rules and Regulations 
provides for “program tests” (1 R. R. par. 53.168). The 
full text of this rule is as follows: 

“Program tests.—(a) Upon completion of con¬ 
struction of a standard broadcast station in accord¬ 
ance with the terms of the construction permit, the 
technical provisions of the application therefor, and 
the Rules and Regulations and applicable engineer¬ 
ing standards and when an application for station 
license has been filed showing the station to be in 
satisfactory operating condition, 1 the permittee may 

1 All data necessary to show compliance with the terms 
and conditions of the construction permit must be filed with 
the license application. If the station is using a directional 
antenna, a proof of performance must also be filed as 
required by §3.33 (b).* 

* Section 3.33(b) provides that “No application for an authori¬ 
zation to operate a directional antenna during the broadcast day 
will be accepted unless proof of performance of the directional 
antenna taken during equipment test period is submitted with the 
application. (See Field Intensity Measurements in Allocation Sec¬ 
tion B.) ” 1 R.R. par. 53.33. 
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request authority to conduct program tests: pro¬ 
vided, that such request shall be filed with the 
Commission at least ten (10) days prior to the date 
on which it is desired to begin such operation and 
that the Engineer in Charge of the district in which 
the station is located is notified. 

(b) Program tests shall not commence until 
specific Commission authority is received. The Com¬ 
mission reserves the right to change the date of the 
beginning of such tests or to suspend or revoke the 
authority for program tests as and when such action 
may appear to be in the public interest, convenience, 
and necessity. 

(c) Unless sooner suspended or revoked program 
test authority continues valid during Commission 
consideration of the application for license and dur¬ 
ing this period further extension of the construction 
permit is not required. Program test authority shall 
be automatically terminated by final determination 
upon the application for station license. 

(d) All operation on program test authority shall 
be in strict compliance with the rules governing 
standard broadcast stations and in strict accordance 
with representations made in the application for 
license pursuant to which the tests were authorized. 

(e) The granting of program test authority shall 
not be construed as approval by the Commission of 
the application for station license.” 

Thus, program test authority normally remains in 
effect while the application for license to cover the con¬ 
struction permit is pending. It, however, may be suspended 
or revoked “when such action may appear to be in the 
public interest, convenience, and necessity”. Section 
3.168(c). 

The application for covering license is granted, under 
Section 319(c) of the Communications Act, 

“Upon the completion of any station for the con¬ 
struction or continued construction of which a per- 
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mit has been granted, and upon it being made to 
appear to the Commission that all the terms, con¬ 
ditions, and obligations set forth in the application 
and permit have been fully met, and that no cause or 
circumstance arising or first coming to the knowl¬ 
edge of the Commission since the granting of the 
permit would, in the judgment of the Commission, 
make the operation of such station against the public 
interest, . . 

B. The Issuance of Program Test Authority to Poole. 

In this case, there was formal compliance by Poole with 
the above-described procedural requirements, up to and 
including the application for covering license and the 
request for program test authority. On March 13, 1950, 
Poole, then trading as El Dia Broadcasting Company, filed 
an application for a construction permit for a new station 
at Long Beach, California, to operate on a frequency of 
740 kc, daytime only, using a directional antenna (R. 1). 
Poole subsequently amended this application to specify 
Avalon, Santa Catalina, California, instead of Long Beach 
(App. 27). In this amended application, Poole likewise 
sought authorization for operation on the frequency 740 
kc, daytime only, using a directional antenna and power 
of 10 kw (App. 28). Because there were two other applica¬ 
tions for the same facilities, a hearing was held on Poole’s 
application and on that of the other applicants (App. 39). 

In his application and at the hearing thereon (App. 
28, 76-77), Poole represented to the Commission that the 
proposed radiation pattern of his Avalon station had been 
so designed that no objectionable interference vrould be 
produced within the normally protected contours of any 
existing or proposed station.* It was also made to appear 

* The concept of a “normally protected contour” has been thus 
explained bv Judge Prettyman ( WJR , The Goodwill Station v. 
F. C. C., 84 App. D. C. 1,19-20,174 F. 2d 226, 244-245): 

“The circumference of the protected area is a contour line, 
which is fixed by measurement of the strength of the radio 
waves from the particular station. That strength, or intensity, 
is measured in terms of microvolts (millionths of a volt) or 
millivolts (thousandths of a volt) per meter, abbreviated as 



that the 25 millivolt per meter (mv/m) contour of Poole’s 
proposed station would not overlap the 25 mv/m contour 
of Station KMPC, Los Angeles, which operates on 710 kc 
(App. 29). 

On the basis of these representations, and because the 
Commission felt that Poole’s proposed station would sup¬ 
ply a first medium of local self-expression to Santa Cata¬ 
lina Island (App. 45, 50, 51), Poole’s application for 
construction permit was granted on April 12, 1951 (App. 
39). 

The grant to Poole was subject, among other things, 
to his submission “in addition to the required proof of per¬ 
formance on the directional antenna system, a complete 
non-directional proof of performance . . . before program 
tests are authorized” (App. 36, 52). 

On May 16,1952, Poole filed an application for a license 
to cover his construction permit (App. 53). On the same 
day, Poole filed with the Commission a request for authority 
to conduct program tests (App. 59). 

On May 26, 1952, the Commission granted Poo le’s 
request for program test authori ty (App. 60), notwith ¬ 
s tanding that it found the proofs of performance required 
by Sections 3.168(a) and 3.33(b) of the Commission’s Rules 
and Regulations (and by the construction permit (App. 
36)) t o be inadequate as filed , a nd request ed Poole to 
submit a s upplementary pro of" of performance (App. 60). 
This sup plementar y proof of performance was not sub¬ 
mitted unuH3£f5Temt$r zo, iyoz {Jipp. and, merged, 
T^?^^appficatioin?rBcensewas not even accented for 


uv/m and mv/m, respectively. The wave which is measured 
is the groundwave, which follows the surface of the earth and 
extends greater or less distances depending upon the nature 
of the earth, its topography, and such obstacles as noise and 
steel structures. Generally speaking, the greater the distance 
from the station, the less the strength of the station signal. 
The ‘100 uv/m ground wave contour’ named in the Commis¬ 
sion’s Standards [for example], is the imaginary line which 
connects all points at which the groundwave of the station 
is of 100 microvolts per meter strength. The area within that 
irregular circumference is the normally protected area.” 

The KCBS normally protected contour is .5 mv/m. See 
footnote, infra, p. 10. 
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filing until Jannary 30, 1953 (App. 84). No publi c notice 
of eit her .Foolers request Tor program test aulholi'H y or 
of the Commission’s issuance of such authority was given 
by th e Com mission. 

OrP3mai"171952 , Poo le’s Avalon, statio n, operating 
under the call tellers KBIG. be gan commercial operati ons 
under prog ram test authori ty (App. 116). These opera- 
tions'have continued until the present date. 

II. 




POOLE’S OPERATION UNDER PROGRAM TEST 
AUTHORITY AND THE RESULTING COMPLAINTS. 


A. Complaints of Overlap by KMPC. 

The Station of the Stars is licensed to operate radio 
station KMPC a t Los Angeles, California, on the frequency 
710 kc. Thus, it o perates on a frequency only 30 kc removed 
from that on which Poole was authorized by the Com- 
mission to conduct program tests. 

On October 24, 1952 the Station of the Stars (herein¬ 
after referred to as KMPC) wrote to the Commission and 
stated that it had caused an engineering study to be made 
of the possible overlap of the respective 25 mv/m contours 
of KBIG and KMPC (App. 64). In this letter, KMPC 
advised the Commission that this study had revealed an 
overlap situation. KMPC called to the attention of the Com¬ 
mission that provision of the Commission’s Standards of 
Good Engineering Practice (hereinafter sometimes referred 
to as “Standards”) (1 R. R. (Part 2) par. 81.34, quoted 
more fully in Appendix A, infra, p. 41) which states, in 
part, that: 

“no station will be licensed for operation with less 
than 40 kc separation from another station, if the 
area enclosed by the 25 mv/m groundwave contours 
of the two stations overlap.” 

Consequently, KMPC requested that the Commission desig¬ 
nate Poole’s pending application for license for hearing 
and that KMPC be made a party to that hearing (App. 
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65). KMPC also requested that the Commission require 
Poole to make certain adjustments in its directional antenna 
system so as to eliminate the overlap between the respec¬ 
tive 25 mv/m contours (App. 65). 

On January 30, 1953, KMPC filed a formal petition 
embodying the requests made in its earlier letter (App. 64). 
In this petition, KMPC suggested, additionally, either (a) 
that Poole’s program test authority be revoked or (b) that 
the power under which KBIG was operating be reduced 
so as to eliminate the overlap (App. 93). 

B. The CBS Claim of Interference. 

On December 12, 1952, CBS filed with the Commission 
a petition requesting that the Poole application for license 
be designated for hearing and that CBS be made a party 
to the hearing (App. 76). In this petition, CBS stated that 
it was the owner, licensee and operator of Standard Broad¬ 
cast Station KCBS, San Francisco, California, operating 
as a Class II Station upon a frequency of 740 kc (the same 
as Poole’s station), power of 50 kw, unlimited time, employ¬ 
ing directional antenna day and night.* 

In support of its request for a hearing on the Poole 
application for covering license, CBS alleged that a field 
intensity survey it had caused to be taken established 
severe interference from KBIG to KCBS within the lat¬ 
ter’s normally protected contour, thus effecting a modifica¬ 
tion of the license of KCBS. The engineering statement 
in support of this petition revealed that the interference 


•“Class II stations are secondary stations which operate on 
clear channels with powers not less than 0.25 kw or more than 50 
kw. These stations are required to use a directional antenna or 
other means to avoid causing interference with the normally pro¬ 
tected service areas of Class I stations or other Class II stations. 
* * Standards, 1 R. R. (Part 2) par. 81.4. The normally pro¬ 
tected groundwave contour of a Class II station, daytime, is 500 
uv/m or .5 mv/m. Standards, Table IV, 1 R. R. (Part 2) par. 
81.32. 

Like KCBS, KBIG and KMPC are Class II Stations (App. 

113 ). 
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area contained 3,540 square miles and a population losing 
service from KCBS of 142,700 persons (App. 82).* ** 

On January 29,1953, CBS filed a supplementary petition 
(App. 84) supported by additional engineering data (App. 
86) in which it charged (1) that the radiation pattern from 
Poole’s operation was not as predicted in Poole’s appli¬ 
cation for a construction permit, (2) that the proof of 
performance submitted by KBIG did not comply with the 
Standards and was not sufficiently complete to permit a 
proper determination of the KBIG antenna pattern, and 
(3) that, therefore, Poole had failed to meet the necessary 
conditions precedent to operation under program test 
authority (App. 85). 

The engineering affidavit in support of this petition 
concluded that “interference to KCBS caused by KBIG 
is due to both propagation effects and maladjustment of 
the KBIG antenna” (App. 89). 

On the basis of its allegations of “serious interfer¬ 
ence” and in view of the likelihood that a considerable 


period of time would elapse before the hearing requested 
by CBS could be completed, CB^j^quesi^d^^ i p ^pdiat e 
relief’’ (App. 85). CBS prayed the Commission for 
mTEe?the revocation of Poole’s authority to conduct pro- 
gram tests or such r eduction of KBIG’s power as would 
afford “adequate protection to kCBS” (App. &5-S6). 

In connection with the proposed reduction of power, 
the CBS engineering affidavit pointed out that a very sub¬ 
stantial reduction of power would have to be directed in 
order completely to eliminate the interference CBS was 
suffering from Poole’s operations. However, CBS indi¬ 
cated that a lesser reduct ion inp ower would be satisfact ory 
to it as an interim protective measure.' 1 " ' ' "" IM " 


* A map showing the “interference area” and the geographical 
relation of KCBS and KBIG to that area is attached hereto as 
Appendix B. 

** In this connection, the engineering affidavit stated (App. 89): 
“* * * a power reduction using the present antenna ° * * should 
be from the present 10,000 watts to 100 watts to protect KCBS. 
From the measured radial of KBIG at 115° it may be seen that a 
power of 100 watts would not provide 25 mv/m over Avalon, Cali¬ 
fornia. A power of 500 watts will provide 25 mv/m over Avalon 
with an adequate margin [Emphasis added.] 
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C. The Position Taken by Poole. 

In response to the Commission’s request for further 
proofs of performance (App. 60), Poole, on August 13,1952, 
asked that action on his application for license be deferred 
pending submission of the supplemental data (App. 60-61). 
Supplementary proofs of performance were filed on 
September 25,1952 (App. 62). 

Poole’s responses (App. 82, 113,162, 167) to the plead¬ 
ings filed by KMPC and by CBS may be summarized as 
follows: 

(a) Poole did not deny that its operations were 
causing *^n Ter?ere nc^^o" il ^ose of CBS within the 
normally projected contour of KCBS.* 

(b) Poole denied overlap (App. 117). 

( c ) Poole charg ed that KCBS did not have a sig¬ 

nificant number of listeners Trf^Ee'interference area 

(ApT^r^ —- 

(d) Poole charged that KMPC and KCBS had 
been guilty of l^g^g^in that they had not intervened 
in th e proceedmg sleading~ro~~1beTssuance' of a con¬ 
s tructi on permit to K^BIG, had not protested that 
grant, and had allowed Poole to continue in operation 
over KBIG for several months without protest (App. 
113-114, 125). 

(e) Poole stated that KCBS and KMPC were 
barred or estopped from complaining of the effect on 

Awrtflrr Tt -r m Hi — I i m t i < rr , rr^ ___ 

their stations of the KBIG operations because, KMPC 
and KCBS, in seeking their own construction permits 
and station licenses, had re presented their 25 mv/m 
and .5 mv/m contours, respectively, as being different 
from, and less expansive than, the contours now shown 
(App. 121, 124-125). 

* Poole raised questions only as to the CBS engineer’s inter¬ 
pretation of some of the data he had adduced to show interference 
(App. 124, 172). 
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(f) Poole alleged, finally, that KBIG had been 
constructed in full accord with the provisions of its 
construction permit (App. 129). 

D. The Replies to Poole’s Charges. 

In a series of subsequent pleadings which it is not now 
necessary to detail, CBS answered these charges (App. 
143, 165, 174). As will be seen (infra, pp. 14-15) the Com¬ 
mission disposed of the interference and overlap issues by 
holding that both CBS and KMPC had made a prima facie 
case. Hence, it is unnecessary now to describe the replies 
of CBS and KMPC relating to engineering. Insofar as 
laches and estoppel are concerned, the Commission appar¬ 
ently disposed of those charges too by designating Poole’s 
application for license for hearing and joining CBS and 
KMPC as parties to that hearing. In any event, 

1. With respect to the charge that the KCBS .5 mv/m 
contour was now alleged by CBS to be larger than that 
predicted by it in its application for construction permit, 
CBS pointed out (App. 151), that: 

“even on the basis of the KCBS 0.5 mv/m contour 
as originally predicted, substantial interference 
(affecting approximately 124,548 persons) results 
from KBIG’s signal.” 

See also App. 160. 

2. With respect to the “laches” charge, CBS stated 
(App. 151-152): 

“The attached engineering exhibit makes it clear 
that CBS has acted as expeditiously as was to be 
expected in bringing this matter to the attention of 
the Commission. For the Commission’s own rules 
require that to a petition to designate an application 
for hearing must be attached an engineering affidavit 
containing actual measurements making a prima 
facie case of interference. Obviously such data 
could not have been obtained without a complete 
survey such as that made by CBS after KBIG com¬ 
menced operation and the interference was noted.” 
[emphasis added] 
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(The engineering exhibit referred to by CBS appears at 
App. 153). 

3. With respect to the nnmber of KCBS listeners in 
the interference area, CBS denied the relevance of that 
factor under tbe applicable Commission rules and decisions 
(App. 152). 


III. 

THE COMMISSION’S DECISION. 

On June 12, 1953, the Commission issued its Memo¬ 
randum Opinion and Order in which it discussed the con¬ 
tentions that had been made to it by KMPC, CBS and 
Poole (App. 177, 179-1S1). The Commission stated that 
it had examined the measurements submitted by all of the 
parties and that it was of the opinion (App. 181): 

“that a prima facie showing has been made that the 
25 mv/m contours of KBIG and KMPC will overlap 
contrary to the Commission Rules and Standards 
covering the allocation of standard broadcast sta¬ 
tions”. 

In connection with this finding, the Commission explained 
that provision of its Standards relating to overlap (quoted 
supra, p. 9 and more fully in Appendix A, infra , p. 41) as 
follows (App. 182): 

“Interference such as that encountered between 
co-channel and immediately adjacent channel stations 
is not to be expected between stations separated by 
30 kc regardless of the relative intensity of the 
desired and undesired signals. The Standards 
recognize, however, that, by reason of inter-modula¬ 
tion and other effects, interference problems may 
arise when two or more stations with the same 
general service area are operated on channels 30 kc 
apart and that the extent of this interference is 
undeterminable on the basis of any existing Com¬ 
mission Standards. For this reason, the Commission 
as a matter of allocation policy has established 
minimum separations for adjacent channel stations 
which it has adhered to in all cases. . . 
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With respect to the CBS charge of interference, the 
Commission stated (App. 179): 

“We are of the view that a prima facie showing 
has been made with respect to the alleged interference 
to KCBS, within its normally protected contour.’ 7 


Because of these findings, the Commission stated that 
there was “a substantial question as to whether the issuance 
of a license to KBIG would serve the public interest, con¬ 
venience and necessity”. Accordingly, and pursuant to 
Section 319(c) of the Communications Act, it designated 
for hearing Poole’s application for license and joined as 
parties tolEat nearing KiVjlFO and CBS (App. 183). 

Ho wever, the Commi ss ion r efused either to suspend jir 
revoke the program lesl'^au^rity tha't hacl Veen tSeSo- 
foi^ is^ued^^T^oler T t recognized that Section 3.168(b) 
of the Commission Rules reserves to the Commission the 
power t ty ^usp ^pd or revoke program test authority 
(App. 182) Butit stated that neither KMPC n or CBS 
had alleged Rimh'ftaets asTwonld in d l eate that 1 "tliTT^wer e* 
suffering irreparable injury (App. 182). 111,11 - 

rs ot withstanding Tt siexpla nation of its overlap rule as 
one designed to reach that tvpe of Whicn u is 

undeterminable on the basis of any existing (Commission 
standards”, the Commission denied immediate relief to 
KMPC on the~grouna tnat it naa tailed to allege objection¬ 
able interference as a result of the 25 mv/m overlap 

(App. Isz). ' " — 

The Commission noted that CBS had alleged objection- 
► able interference but held that immediate reliel was not 

-warranted because CBS had not alleged economic injury 
resulting from such objectionable interference (App. iaz;. 

The Commission did not find that an unreasonable time 
had been allowed to elapse between the beginning of KBIG’s 
operations and the CBS and KMPC complaints to the 
Commission. It noted, only, that (App. 182): 

“ In view of the above circumstances and of the 
extended penod^ uring which KBIG had operated 
without arycomplainiWf injury ~ by KMPL r ~and 
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KCBS, we feel that program test authority should 
not be sumrf iArfT Wrevolted. ” ' 1 


I t was the Commission’s viewJhat “orderl y and equitable 



In its Memorandum Opinion and Order, 



gave no considerat ion whatever__ 

that had been made by both KMPC and CBS 
tion in the power of Poole’s station so as 
or "subst 
condition 



e overlap and 


omm ission 

Si 

viz, a reduc- 
to eliminate 
interference 




STATUTES, RULES AND STANDARDS INVOLVED. 

The pertinent provisions of the Communications Act 
of 1934, as amended, of the Commission’s Rules and Reg¬ 
ulations, and of the Standards of Good Engineering Prac¬ 
tice, are set out in Appendix A, infra, pp. 36-41. 


* Although some prehearing conferences have been held in this 
case, the actual hearing before the Commission’s examiner is not 
even scheduled to begin until October 5, 1953. We point this out 
not to suggest that there has been any undue delay but only to 
show that the hearing process almost always involves substantial 
periods of time. 

It is to be further noted that if this Court does not set aside 
the Commission’s order in this case, another hearing is highly prob¬ 
able before Poole’s program test authority is terminated. For if, 
in the hearing which begins on October 5, 1953, overlap and/or 
interference are found, the question will inevitably arise whether 
a modification of Poole’s construction permit, to provide for a 
different antenna array which would eliminate interference and/or 
overlap, should be directed in order to avoid an outright denial of 
Poole’s application for license. It was that question which CBS 
sought to raise by its request that the Commission issue an order 
to show cause why Poole’s construction permit should not be mod¬ 
ified (App. 143). This request the Commission denied (App. 182). 

<*y The Commissi on’s Opinion and Order likewise reflects no eo n- 
sideraHon of the CBS cha rge th at Poole had' not complied ^ th the 
terms ot Ins donstrueuon perm.it. 
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STATEMENT OF POINTS. 


1. The Commission violated the Communication s Act 
of 1934, as amended > ,l ^arncuTar!Y l "5ection 319 thereof an c 


< <k — 


the Rules and Regulations p romulgated thereund er, in 
r efusing^ Resp ite its findings that interference and overla 
had been ^rima faciTsSo w n and Respite tiie failure of £ 00 ' 
to deny intert l erence7 t o suspen d Poole T 
authority. w 


_ | 

;pend l^oole|s_prpgram^iesl 


2. The Commission violate d the Communications _Act 
of 1934, asamenc^ Section 316 th ereof 

For^ bv refusin g to suspen d Pool e’s pr ogram test authority 
deipit e ^bole^sTaifur^*^ wmy "that £is'^peralions u, were 
causing i nterfere nce within the normally protected contour 
of KCBS, the Commission, without!*accordimT&BS a prior 
hearing, in effect, and without justification, authorized a 
modification of the license of KCBS. 






3. The Commission violated the Communications Act 
of 193J, as ‘jjjfyffiffiTRrly the Standards of 

good Engineering Pract ice promulgated thereunder, by 
refusing, despite its finding that a prima facie case of 
overlap naa been 'made'"out, to suspend Poole’s program 
test authority. - 


M*W 


4. The Commission violated the Communications Act 
of 193^ as amendbd, hh'3' ttR?Ri!iies~T^egulations and Stani 
ards issued thereunder in 

(a) Treating as relevant to the question of sus- 


ta; Treating a s relevant to tne question 01 sus ¬ 
pension of program lest authori ty the iajyur e b^Jfc ^lPfi 
to alle geobjectionableuiter ^erence in F^di tion to show¬ 
ing overlap, when, under the Commission’s Stand¬ 
ards, a showing of objectionahlelnfeVference is impos- 
sible m an “overlap” 


case, 






(b) Treating as^revelant to the puestiop pf su s¬ 
pension ofprogramtest auTEority the extent of eco¬ 
nomic" injury 1 refu^n^ I’la ^.ili^lj from the undenied 
interference caused by KBIGr within the KCBS nor¬ 
mally protected contour, 








(c) Ignoring the interest of the publ ic which is 
being deni&fl KCJBS “service as a'TWllTl 1 OlTthe BZBIG- 


interference. 


(d) Ignoring the interest of the public in avoiding 


the Standards Tn an overlap situatio'nT * 

(e) Subordinating the guiding and controlling 
standard of th'C^u blic interes t t o the failure of 
KMPC and KCBS to *"maloT earlier 11 complaint" re¬ 
specting {He”~overlap and iMerTerence,*'particularly 
when such failure was not found to be unreasonable, 
and 


(f) Refusing to su spend Poole’s program test 
authority notwithstanding the Commission’s failure to 
find that Poole"Eacf fully complied with his construction 
permit. 




5. The Commission violated the Communications Act 


of 1934, as amended, and abused such discretion as it may 
have had thereunder, by disregardin g and failing to con¬ 
sider the suggestion, made by CBS and bv KMPC, that 

< inviaiORaMMMPSfVMMiv * * ~ 

pending the hearing on Poole’s application for license, the 


KBIG authorized power be reduced m order to eliminate, 
or at least minimize, the overlap prim a facie shown, and 
the interference prima facie shown and not denied by 
KBIG. 

SUMMARY OF ARGUMENT. 


It is perfectly clear that if the overlap and interference 


situations had been known to the (Jommi 


1952, t he date of the grant of program test author ity to 
Poole, t hat authority would ne ver nave been issue d. The 
prima facie showing of interference and overlap which the 
(Commission found, andTlbe ’failure of Poole to deny the 
interference, certainly would have made it impossible for 
Poole to comply with the provisions of The Commission’s 
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rule relating to program test authorit y. For that rule pro¬ 
vides for the issuance of program test authority only upon 
completion of construction in accordance with (1) the terms 
of the construction permit, (2) the technical provisions of 
the application therefor, (3) the Rules and Regulations, 
and (4) the applicable engineering standards. 

Conseouentlv. the question present ed for decision in 
this case is whether, when the overl ap and i nterference 
situations came to light, the Commission could properly 
refuse to suspend a program test authority which it would 
never h ave issued if the facts had^een Known earlier. 

This questi on must be answered jlxl 'fhe ne^ativ e. The 
history and the text of the Commission Rule relating to 
program test authority makes it clear that that authority 
c onfers no right s, is entirely tentative, and must be wit h¬ 
drawn if test operations cause any substantial question* to 
arise as to whether continuation of the tests is in the public 

mmrnmmmmr'' ' v ~mi+\ - ,,, , ,,, ,, — 

interest 

It is no answer to say that program test authority is 
misnamed. The Commission may not, in a single and 
isolated case, without any articulation of its real purpose, 
vary the clear meaning of its rules to the detriment of exist¬ 
ing licensees: So long as they are in effect, the Commis¬ 
sion’s rules are as binding on it as they are on those whom 
the Commission regulates. 

To allow program test authority to continue notwith¬ 
standing the kind of showing made by CBS and KMPC in 
this case is to blur the established and necessary distinction 
between construction permits (to which program test 
authority is ancillary) and regular licenses. The Commis¬ 
sion decision does violence to that distinction and vitiates, 
to a large extent, the provisions of Section 319(c) of the 
Communications Act. 

Because of the nature of program test authority, no 
different showing can be required of those seeking a sus- 

ii m ii— in^ 1 |i i mu i iim — 11 111 ~ ~ ii i iti >1 10 11 i i 

an is required of those resisting 


pension jof that authority 
its original issuance. 

Nor is there any merit to Poole’s charge that CBS and 
KMPC were properly denied relief because of their failure 
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to make earlier complain t to the Commission, yhe facts o f 
interference and overlap c ould only be ascertained afte r 
p rogram test authority was issued to P oole. The engineer¬ 
ing studies which are necessary belore me commission will 
even entertain a charge of interference and overlap are, 
of necessity, time-consuming. The Commission did not 
find that CBS and KMPC were guilty of any unreasonable 
delay in bringing these matters to the Commission’s atten¬ 
tion. 


II. 

It is settled that an existing licensee suffers modifica - 
tion of its license w hen tlie ('^mission gr ant s to anotne r 
'authority to operate in such a manner as to caus e elecfncal 
interference to the existing licensee. Under ^ectTon"^16 
of the Communications Act, snob -a modification of lieense 


mav be authorized onlv after the licensee has been notified 

mmm i in >in * i ~ 

in writing of the proposed action and the grounds and 
reason therefor and has been accorded a hearing on the 
question whether an order of modification should be issued. 
In this case, the Commission’s refusal to suspend pro- 
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gram test authority was a modification of the KCBS li cense. 
For Poole never denied the charge made by CBS that 
Poole’s operations were causing interference to KCBS 
within the latter’s normally protected contour. 

This modification of the KCBS license was authorized 
by the Commission without hearing. CBS was given no 
notice of a proposed modification. 

It was only when the Commission put its imprimatur 
on Poole’s interfering operations, by refusing to suspend 
those operations with full knowledge of the effect on KCBS, 
that it authorized the modification of the KCBS license. 
CBS could not have soughtjudicial relief ,_al any earlier 
time. 


III. 

It is submitted that the Commission^ wa s under an 
obligation to consider the alternativ e propo saTsTl^T'had 
been made for'an'intenm" reduction of the KBIG power 
pending hearing. 



The.Ojpmmiss ion’s f ail ure to consider t hese proposals 

requires that its order be set aside and the cause remanded 

-*• . ■ —*— - 

to the Commission for consideration of a possible adjust- 
ment of the competing interests penam 
The Commission never denied tEe avallabiirty of an 
alternative whic h ^oid^^nvoT ve neitHef r taKmg*^BI(j off 
the air nor allowing KCBS and KMPC to continue tolmffer 
the injury they had pnma facie shown. The Commission s 
action!?, in the circumstances, arbitrary and capri<!lUlR; , ”"‘- 


ARGUMENT. 

I. 

THE COMMISSION MUST SUSPEND PROGRAM 
TEST AUTHORITY WHENEVER IT IS PRIMA FACIE 
SHOWN THAT OPERATION PURSUANT TO THAT 
AUTHORITY IS CAUSING INJURY AGAINST WHICH 
EXISTING LICENSEES ARE PROTECTED BY THE 
COMMUNICATIONS ACT AND THE COMMISSION’S 
RULES AND STANDARDS. 

On June 12, 1953, in the Memorandum Opinion and 
Order now before this Court for review, the Commission 
found 

(1) that it had been prima facie shown that the 
KBIG and KMPC 25 mv/m contours overlapped, and, 

(2) that it had been prima facie shown that KBIG 
was causing interference to KCBS within the latter’s 
normally protected contour. 


In the proceedings leading up to this Memorandum 
Opinion and Order, Poole had not denied that his opera¬ 
tions were causing interference to KCBS. 

Had this overlap and interference situation been known 
to the Commission on May 26, 1952, the date of the grant 
of program test authority to Poole, it is perfectly plain 
that the Commission would never have granted such 
authority. 
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Under the Commission’s Rules governing program test 
authority (Section 3.168, 1 R. R. par. 53.168, quoted supra, 
pp. 5-6), such authority is issued only upon completion of 
construction in accordance with 

(1) the terms of the construction permit, 

(2) the technical provisions of the application 
therefor, 

(3) the Rules and Regulations, and 

(4) the applicable engineering standards.* 

But the Standards of Good Engineering Practice 
(quoted Appendix A, infra, p. 41) flatly preclude author¬ 
ization of an operation which results in such overlap of the 
25 mv/m contours as KMPC had prima facie shown. Rome 
News Publishing Co., 4 R. R. 1444; Home News Publishing 
Co., 6 R. R. 1036f; Cedar Rapids Broadcasting Co., 3 R. R. 
1853; Baltimore Broadcasting Co., 3 R. R. 1807; Atlantic 
City Broadcasting Co., 4 R. R. 801; Pasadena Presbyterian 
Church, 5 R. R. 955; Unity Corp., Inc., 7 R. R. 1302. 

Moreover, under Section 3.24 of the Commission’s Rules 
and Regulations (quoted Appendix A, infra, pp. 40-41), 

“An authorization for a new standard broadcast 
station . . . will be issued only after a satisfactory 
showing has been made in regard to the following, 
among others: 

• ••••• 

(b) That objectionable interference will not be 
caused to existing stations or that if interference 
will be caused the need for the proposed service 
outweighs the need for the service which will be lost 
by reason of such interference. ...” 

* Section 3.168 also provides that program test authority will be 
granted only “when an application for station license has been filed 
showing the station to be in satisfactory operating condition” and 
when the proof of performance required by Section 3.33(b) has 
been filed. However, when, on May 26, 1953, the Commission 
granted program test authority to Poole, Poole’s application for 
license had not been accepted for filing (App. 84) and his proof 
of performance had been found inadequate (App. 60). 
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Finally, Poole had represented to the Commission, and 
there was implicit in the construction permit, that his opera¬ 
tions would not cause interference and overlap. 

Thus, had the overlap and interference conditions been 
known to the Commission in May of 1952, it would not have 
appeared that Poole’s construction and proposed operation 
was in accordance with the construction permit and the 
technical provisions of the application therefor, nor with 
the Commission’s Rules and Regulations and engineering 
standards. Consequently, program test authority would 
never have issued to Poole. 

The question presented for decision, then, is whether 
such rights had accrued and such interests had vested 
by reason of the 1952 grant of test authority, as to stand 
in the way of a correction of the error in issuing program 
test authority when the error came to light. 

The answer, we submit, is clear. No right to continue 
his operations accrued to Poole simply because program 
test authority had once been granted to him, and despite 
the fact that it appeared prima facie (and without denial 
so far as interference is concerned) that his operations 
were causing injury to existing licensees. 

Both the history and the text of the Commission rule 
which provides for the issuance of program test authority 
(Section 3.168) lead inevitably to the conclusion that such 
authority confers no rights, is entirely tentative, and must 
be withdrawn if the test operations conducted thereunder 
cause any substantial question to arise as to whether con¬ 
tinuation of the tests is in the public interest. Before 1950,* 
the Commission’s rule permitted program tests only for 
a maximum of thirty days. Obviously, no authority so 
limited in time could create any continuing right to engage 
in commercial operations when those operations were 
causing injury to regular licensees. Moreover, the text of 
the rule in effect before 1950, stated, in so many words, that 
program test authority 

• Section 3.168, in its present form, was adopted in an order 
released on October 31, 1950. 15 Fed. Reg. 7481. 
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“ shall not be construed as constituting a license to 
operate but as a necessary part of the construction.” 
[Emphasis added.]* 

When, in 1950, the Commission amended that section of 
the rules which covers program test authority, the only sub¬ 
stantive change was the removal of the thirty day limita¬ 
tion theretofore applicable when authority to make pro¬ 
gram tests was granted. According to the Commission’s 
recitals when it issued the amended rule, this time limita¬ 
tion was removed only for the administrative purpose of 
eliminating the necessity for applications for extensions of 
program test authority.** 

Neither the purpose nor the nature of the rule or of the 
authorization provided in that rule was changed. There 
was no indication of any intention to confer on the holder of 
program test authority any right he did not have before. 
Indeed, the present rule flatly states (Section 3.168 (d)) 
that “All operation on program test authority shall be in 
strict compliance with the rules governing standard broad¬ 
cast stations ...” 

Thus when it appears that operations under program 
test authority are not “in strict compliance” with the rules 
(i.e., the Commission rules on interference and overlap), 
those operations must stop. Poole has been granted author¬ 
ity to make tests, nothing more. The word “test” means 
“any critical examination”, or a “means of trial”. 
Webster’s New International Dictionary, Second Edition, 
Unabridged (1944). A test, the purpose of which is to 
ascertain under regular operating conditions whether there 
is any defect in performance which would have a detri¬ 
mental effect upon the public interest or upon existing 
licensees, can not be used as the means of perpetuating such 
detriment. On the contrary, any indication during this trial 
period that the operation being tested is injuring others 
should, and must, lead to a suspension of that operation 
until and unless the difficulties can be overcome. 

The Commission may not escape from this conclusion 
simply by stating (as counsel did in the argument before 
this Court on a stay application in this case) that the 

* The text of the pre-1950 rule is most conveniently to be found 
in Warner, Radio and Television Law (1948), p. 113, note 4. 

••As the Commission put it, its purpose was to “relieve broad¬ 
cast permittees from the burden of seeking repeated extensions of 




authority under which Poole is operating is misnamed. The 
history and text of the program test authority rule stand in 
the way of this too-easy answer. The Commission itself has 
never suggested that “program test authority” is a mis¬ 
nomer. But if the Commission wishes to change the nature 
of the preliminary authority to be granted holders of 
construction permits whose license applications are pend¬ 
ing, it must do so by following those procedures which are 
required to be followed when a rule is changed. The Com¬ 
mission may not, in a single and isolated case, and without 
any articulation of its real purpose, vary its rules to the 
detriment of existing licensees. American Broadcasting Co. 
v. F. C. C., 85 App. D. C. 343,179 F. 2d 437, 443, note 5. See 
also Chapman v. Sheridan-Wyoming Co., 338 U. S. 621, 629 
(that the rule of the Secretary of the Interior “binds him as 
well as others while it is in effect is not doubted”); accord: 
Bridges v. Wixon, 326 U. S. 135,153; Consumers Power Com¬ 
pany, et al, 6 S. E. C. 444, 457, 477 note 48 (per Commis¬ 
sioner Jerome N. Frank).* 

The arbitrary nature of the Commission’s action in this 
case is starkly revealed by a comparison of the reasons 
here advanced for denying suspension of program test 
authority with those previously set out in similar cases. 
In Matheson Radio Co. Inc., 7 R. R. 565, 568, and Door 
County Broadcasting Co., Inc., 7 R. R. 966, 968, an allega¬ 
tion of interference was made by the complaining licensee 

* In Consumer’s Power Company, et al., supra, the Securities 
and Exchange Commission, through Commissioner Frank, said this: 

“A general rule or general regulation which is validly 
enacted by an administrative agency, pursuant to statutory 
authority, is a rounding out of the work of Congress and, like 
a statute enacted by Congress, is applicable to all future cases 
falling within its provisions. When, in a specific case, an 
administrative body is faced with such a rule, its function is 
limited to that of interpreting the rule if it is ambiguous. If 
the rule is clearly applicable, the administrative body may not 
refuse to apply the rule, merely because it finds the rule unwise. 
Thus, an administrative body, confronted with a general rule, 
is like a court confronted with a specific statute. If the statute 
is valid and clearly applicable to the specific case, the court 
must apply it thereto without regard to its wisdom.” 
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seeking a revocation of program test authority. In those 
cases, however, the Commission refused the relief re¬ 
quested because the existing licensee had failed to establish 
a prima facie case of interference. 

In Conant Broadcasting Co., Inc., 7 R. R. 1074, 1077 in 
which the existing licensee concededly made out a prima 
facie case of overlap, the Commission refused to suspend 
program test authority because “a significant amount of 
interference” had not been shown. 

With the background of these decisions in mind, CBS 
not only charged interference but submitted sufficient 
engineering data in support of that charge to lead the Com¬ 
mission to conclude that a prima facie case had been made 
out. Under the Matheson and Door County cases, this 
would appear to have been enough to require a suspension 
of Poole’s program test authority. But, in the case at bar, 
the Commission added a requirement: It held that CBS 
was not entitled to relief because it had not shown economic 
injury. 

Insofar as KMPC is concerned, the Commission added 
to the requirement that it had set out in the Conant case 
—that “interference” be shown—by refusing KMPC relief 
because it had not alleged “ objectionable interference”. 
Objectionable interference is a term of art. It means the 
type of interference which is defined by the Commission 
Standards of Good Engineering Practice in terms of “inter¬ 
ference ratios”. 1 R. R. (Part 2) Tf81:20. Nothing in the 
Conant case or in any other decision of the Commission 
could have led KMPC to believe that any allegation of 
“objectionable interference” was required. All of the 
decisions of the Commission on “overlap” suggested the 
contrary. See supra, p. 22, and infra, p. 29, footnote. And, 
indeed, the Standards themselves precluded consideration 
of “objectionable interference” in an overlap case since 
they provided no interference ratios for stations operating 
30 kilocycles apart. 1 R. R. (Part 2) fi81:33. 

In short, the Commission has left licensees in the dark 
as to what is required to make out a case requiring a sus¬ 
pension of program test authority. Whenever the attempt 
has been made, the Commission has rebuffed it by imposing 
an additional requirement. In this way the Commission 
has attempted to give program test authority a status to 
which it is obviously not entitled under the Commission’s 
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There is, moreover, an even more basic barrier in the 
way of conferring on program test authority a status which 
the existing Rule does not give it. Program test authority 
confers on its holder no such immunity as attaches to the 
holder of a regular license during the license term. Cf. 
Radio Station WOW v. F. C. C., 87 App. D. C. 226, 229, 
184 F. 2d 257, 260. Section 3.168(e) of the Commission’s 
Rules provides, explicitly, that 

‘‘The granting of program test authority shall not 
be construed as approval by the Commission of the 
application for station license.” 

And under Section 319(c) of the Communications Act 
(quoted Appendix A, infra , p. 39) the Commission may 
issue a license to the holder of a construction permit only 
when 

“no cause or circumstance arising or first coming 
to the knowledge of the Commission since the grant¬ 
ing of the permit would, in the judgment of the Com¬ 
mission, make the operation of such station against 
the public interest . . 

When, as in this case, such a “cause or circumstance” 
has come to the Commission’s attention since the granting 
of the construction permit, the Commission may not issue 
a license. This, the Commission recognized in this case 
when it designated Poole’s application for license for hear¬ 
ing.* 

But if there is, as the Commission found (App. 181), 
“a substantial question as to whether the issuance of a 
license to KBIG would serve the public interest, coven- 
ience and necessity,” and, therefore, the license cannot be 
issued, the Commission may not treat Poole as if he already 

* The Commission imposes stringent requirements on anyone 
seeking to have an application for covering license designated for 
hearing. Benton Broadcasting Service, 9 R. R. 93. In setting 
Poole’s application for license down for hearing in this case, the 
Commission recognized the seriousness of the matters alleged by 
CBS and KMPC. The Commission’s refusal also to suspend Poole’s 
program test authority is thus strikingly inconsistent. 
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had a license. The Commission cannot permit Poole to 
continue exactly those operations in which he wonld be 
engaged if he had a license. 

In other words, by refusing to suspend Pooled pro¬ 
gram test authority, the Commission blurred 

1 ‘the established and necessary distinction between 
construction permits and regular licenses and the 
separate rights inherent in each. . . . The [Com¬ 
mission] decision does violence to that distinction 
and vitiates to a large extent the provisions of Sec¬ 
tion 319(b) [now 319(c)] of the Act requiring that 
a license not follow a construction permit where cir¬ 
cumstances first coming to the Commission’s knowl¬ 
edge make that operation not in the public interest.”* 

It is clear from the foregoing that authorization to 
conduct test operations, as a matter of law, confers no 
equitable rights. Unlike a licensee, which has “more than a 
mere privilege or gratuity” ( L . B. Wilson, Inc. v. F. C. 
C., 83 App. D. C. 176, 181, 170 F. 2d 793, 798), the holder 
of a program test authority has only a revocable privilege.** 

That being so, it is wholly irrelevant to consider whether 
the interference being suffered by an existing licensee as 
a result of operations under program test authority is 
causing economic injury to such a licensee. That factor 
is no more relevant when suspension of program test 
authority is being considered than when the original issu¬ 
ance of program test authority is the question before the 
Commission. The holder of an authorization to conduct 
program tests has no right to continue to conduct injurious 

* Dissenting opinion of Commissioners Hennock and Jones in 
Conant Broadcasting Co., Inc., 7 R. R. 1074, 1080. 

** In Boy Hofheinz (KSOX), 9 R. R. 784, the Commission mod¬ 
ified a program test authority simply because continued operations 
thereunder might be inconsistent with a rule the Commission is 
merely considering promulgating. A fortiori, in this case, where 
Poole’s operations have been prima facie shown to violate existing 
rules and standards, the Commission should not have allowed Poole 
to continue operations as if no question had been raised as to the 
propriety of such operations. 
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operations simply because the injury being caused an exist¬ 
ing licensee is not financially measurable. 

Similarly—insofar as overlap is concerned—the ques¬ 
tion whether there is objectionable interference in addition 
to overlap is no more relevant at this stage than it would 
have been had it been raised at the time of Poole’s request 
for program test authority. The Standards and the Commis¬ 
sion’s decisions thereunder make clear that the rule against 
overlap is independent of any question of objectionable 
interference.* 

Nor can any weight be given to Poole’s charge that the 
failure of CBS and KMPC to make earlier complaint to 
the Commission stands in the way of suspension of his pro¬ 
gram test authority. In the first place, the Commission 

# The reason for this strict rule against “overlap” has been 
explained by the Commission as follows (Home News Publishing 
Co., 6 R. R. 1036f, 1036g-1038): “The Standards provide for the 
use of ratios by which objectionable interference between stations 
of certain frequency separations may be determined. The Stand¬ 
ards also state (1 R. R. Page 81:133, fi81:34), ‘It is apparent that 
in many cases stations operating on channels 10 to 20 kc apart may 
be operated with antenna systems side by side or otherwise in prox¬ 
imity without any indications of interference if the interference is 
defined, only in terms of permissible ratios. * * * As a practical 
matter, serious interference problems may arise when two or more 
stations with the same general service area are operated on channels 
10, 20 and 30 kc apart.’ Accordingly, in recognition thereof, the 
Standards, as indicated above, provide for an additional limitation 
in the allocation of standard broadcast stations. This provision 
specifically and unequivocally limits the proximity of stations with 
less than 40 kc frequency separation. 

Thus, the basic reason for this Standard is not a consideration 
of the interference that would result computed, by use of the appro¬ 
priate ratio between the desired and undesired signals as prescribed 
by the Standards. Instead the basic reason for this Standard is 
the fact that a determination of interference solely in accordance 
with the appropriate ratio does not realistically portray the poten¬ 
tial interference that might well result when the signal intensities 
of two such stations at some common point attain the magnitudes 
set forth in the Standards. Because of this potentiality a large 
portion of the listening audience over a given area might well 
experience interference due to cross-modulation. For this reason 
the extent or degree of overlap of the two contours in question is 
unimportant. The objective sought, and which is required under 
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attributed no unreasonable delay to CBS or KMPC. # It 
found no such delay undoubtedly because it was clear, as 
CBS pointed out to the Commission (App. 152), that the 
interference could be ascertained only after Poole began 
operations—after the program test authority was issued— 
and that extensive and time-consuming engineering surveys 
then became necessary in order to make the showing 
required by the Commission. Dunkirk Broadcasting Co., 
4 R. R. 1250; Conant Broadcasting Co., 7 R. R. 1041. Sec¬ 
ondly, and in any event, the Commission is charged with 
protecting the public interest. That interest—the interest 
of persons residing in the interference area—cannot be 
ignored even if it be assumed arguendo that the private 
interests of CBS and KMPC should have been asserted at 
some earlier time. 

The fact is that Poole had a windfall. The issuance to 
him of program test authority—now known to have been 
erroneous—allowed him to engage in eighteen months of 
commercial operation. If those operations were profitable, 
Poole gained, rather than lost, as a result of the later dis¬ 
closure that he should never have been authorized to 
operate at all. 


the provisions of the Standards, is to require a sufficient physical 
separation of such stations so that these contours do not overlap, 
and thereby prevent an allocation which is conducive to this type 
of interference.” [Italics added.] 

In an earlier decision in the same case, the Commission said 
(4 R. R. 1444,1450b): “The Standards limit the physical separation 
of stations operating as proposed here without consideration of the 
ability of either to render adequate service [in the area of overlap].” 
[Italics added.] 

Because of these considerations, Commission counsel have advised 
this Court, in the past, that • It can be agreed that it would 
not be in the public interest to grant or maintain program tests 
where the result is such an overlap * • *.” [Emphasis added.] 
Commission Memorandum in Opposition to Motion for Stay in The 
Northern Corporation v. United States et al., No. 11,313, a case 
which became moot before it could be decided by this Court. 


•Ag noted supra , p. 9, no public notice was given either of 
Poole’s request for, nor the Commission’s grant of, program test 
authority. 


31 


It is not the purpose of program test authority to con¬ 
fer commercial benefits; Poole certainly cannot now utilize 
such incidental benefits as did accrue to him in the course 
of his test operations as a justification for causing injury 
to the public and existing licensees. 


II. 

THE COMMISSION VIOLATED SECTION 316 OF 
THE COMMUNICATIONS ACT BY REFUSING TO 
SUSPEND POOLE’S PROGRAM TEST AUTHORITY 
DESPITE THE FACT, ALLEGED BY CBS AND NOT 
DENIED BY POOLE, THAT POOLE’S OPERATIONS 
WERE CAUSING INTERFERENCE WITHIN THE NOR¬ 
MALLY PROTECTED CONTOUR OF KCBS. 

This Court’s decision in L. B. Wilson, Inc. v. F. C. C., 83 
App. D. C. 176,170 F. 2d 793, makes it clear that an existing 
licensee suffers modification of its license when the Com¬ 
mission grants to another authority to operate in such a 
manner as to cause electrical interference to the existing 
licensee. Such a modification of license may be authorized, 
under Section 316 of the Communications Act, as amended 
(quoted Appendix A, infra, p. 38) only after 

“the holder of the license or permit shall have been 
notified in writing of the proposed action and the 
grounds and reasons therefor, and shall have been 
given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if 
requested, why such order of modification should not 
issue. . . 

In other words, a license may be modified only after the 
licensee has been accorded a hearing on the proposed modi¬ 
fication. 

In the case at bar, the license of KCBS was, in effect, 
modified before, and not after, hearing. For CBS charged 
before the Commission that the operations of KBIG- were 
causing interference to KCBS within its normally protected 
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contour. KBIG at no time denied this charge, although it 
quarrelled, to some extent, with the accuracy of some of the 
engineering data submitted in support of the charge of 
interference. Thus, the Commission did not go far enough 
when it found that CBS had made a prima facie case of 
interference. On the pleadings before it, the Commission 
had no choice but to find that interference had been made 
out because the charge of interference made by CBS was 
never denied by Poole.* 

In these circumstances, the Commission’s refusal to 
suspend Poole’s program test authority was an authoriza¬ 
tion of a modification of the KCBS license without a hear¬ 
ing and in violation of the requirements of Section 316. 
See, e.g., Democrat Printing Co. v. F. C. C., 91 App. D. C. 72, 
75, 202 F. 2d 298, 300-301. " 

The Commission cannot avoid the requirements of Sec¬ 
tion 316 by arguing that if any modification of the KCBS 
license took place, it took place either when Poole was issued 
a construction permit or when program test authority was 
initially granted to Poole. This argument is in the face of 
the general and well established rule that the time to appeal 
administrative action cannot begin to run until all elements 
necessary to make up a case for judicial review have come 
into being. Thus, in Woods v. Stone, 333 U. S. 472, 477, the 
Supreme Court said: 

“It would be unusual, to say the least, if a 
statutory scheme were to be construed to include a 
period during which an action could not be com¬ 
menced as a part of the time within which it would 
become barred.” 

In the case at bar, neither CBS nor KMPC suffered any 
injury when the construction permit was issued to Poole 
or when program test authority was initially granted to 
him. It was only after operations had begun under pro- 

• At a recent prehearing conference with the hearing examiner, 
preliminary to the hearing on Poole’s application for license, Poole’s 
counsel stated that he would accept, as accurate, the CBS measure¬ 
ments, filed in the case at bar, showing the CBS normally pro¬ 
tected contour and the part thereof affected by the interfering 
signal of KBIG. 
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gram test authority that CBS and KMPC discovered that 
those operations were causing injury. That discovery 
could have been made at no earlier time. Upon making 
that discovery, and after detailed engineering analyses 
were made of the effect on KMPC and on CBS of Poole’s 
operations, this injury was called to the Commission’s 
attention. 

It was only when the Commission refused to suspend 
Poole’s program test authority that a case for judicial 
relief was made. For, only then, were all the factors neces¬ 
sary to a review proceeding in being; only then, were the 
available administrative remedies exhausted; and only then 
did the Commission put the force of its authority behind 
Poole’s interfering operations. 


III. 

THE COMMISSION COMMITTED REVERSIBLE 
ERROR IN FAILING TO CONSIDER THE PROPOSALS 
THAT THE KBIG POWER BE TEMPORARILY 
REDUCED. 

It is submitted that the Commission was under an obli¬ 
gation to consider the alternative proposals that had been 
made for an interim reduction of the KBIG power pending 
final hearing. 

Before the Commission, both CBS and KMPC sug¬ 
gested, alternatively (App. 85-86, 93), that the KBIG 
power under its program test authority be reduced in 
such manner as at least to minimize the interference and 
overlap that its operations were causing. While it appeared 
that the interference to KCBS could only be completely 
eliminated by reducing the KBIG power to a point below 
that which would supply a satisfactory signal even in Ava¬ 
lon (App. 89), CBS made it plain to the Commission that 
it was willing, for a time, to suffer some interference if its 
injury could at least be reduced (App. 85-86, 89). 
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The Commission failed wholly to consider these pro¬ 
posals.* Because of that failure, the Commission’s order 
must be set aside and the cause remanded to the Commis¬ 
sion for consideration of a possible adjustment pending 
final hearing. For this Court “can provide ‘a remedy 
against inaction’; we can direct the Commission to exercise 
its discretion in accordance with law.” American Broad¬ 
casting Co. v. F. C. C., 89 App. D. C. 298, 307, 191 F. 
2d 492, 502. See also Beaumont Broadcasting Corp. v. 
F. C. C ., 91 App. D. C. Ill, 202 F. 2d 306. 

This Court should provide a remedy against the Com¬ 
mission’s inaction in this case. For if the question of con¬ 
tinuing Poole’s program test authority is, in fact and in 
the circumstances, an issue to be decided in the Commis¬ 
sion’s discretion, that discretion is not fairly exercised 
when a practicable alternative is not even considered. 

The Commission did not have to choose between putting 
KBIG off the air or allowing KCBS and KMPC to continue 
to suffer the injury they had prima facie shown. Cf. Boy 
Hofkeinz (KSOX). 9 R. R. 784. A middle ground—reduc¬ 
tion of the KBIG power—was and is, in our view, a prac¬ 
ticable alternative. The Commission never denied the 
availability of that alternative for it never considered it. 
The Commission’s failure is, in the circumstances, arbitrary 
and capricious. 


CONCLUSION. 

For the foregoing reasons, the Commission order of 
June 12, 1953, refusing to suspend Poole’s program test 
authority, should be set aside. The Commission should be 
directed either (a) to suspend Poole’s program test 
authority pending the hearing on Poole’s application for 
license, or (b) to consider the possibility of allowing 
Poole’s operation to continue during such hearing only at 

* In addition, as noted supra , p. 16, footnote, the Commission 
failed to consider the charge that Poole had not complied with the 
terms of his construction permit. 
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such reduced power as would minimize the interference to 
KCBS and the overlap of the KMPC 25 mv/m contour. 

Respectfully submitted, 

Ralph F. Colin, 

Stanley M. Silverberg, 
Robert I. Weissmann, 

575 Madison Avenue, 

New York 22, N. Y. 
Attorneys for Columbia Broadcasting 
System , Inc. of California. 


Julius F. Brauner, 

485 Madison Avenue, 

New York 22, N. Y. 

Leon R. Brooks, 

Warner Building, 

Washington 4, D. C. 

Rosenman Goldmark Colin & Kaye, 
575 Madison Avenue, 

New York 22, N. Y. 

Of Counsel. 


September, 1953. 


Appendix A. 


Pertinent provisions of Title III of the Communications 
Act of 1934, as amended most recently by Public Law No. 
554, 82d Cong., 2d Sess., 66 Stat. 711 are as follows: 

a) The Commission may grant construc- 
and station licenses, or modifications or 
renewals thereof, only upon written application there¬ 
for received by it: provided, that (1) in cases of 
emergency found by the Commission involving danger 
to life or property or due to damage to equipment, or 
(2) during a national emergency proclaimed by the 
President or declared by the Congress and during the 
continuance of any war in which the United States is 
engaged and when such action is necessary for the 
national defense or security or otherwise in further¬ 
ance of the war effort, or (3) in cases of emergency 
where the Commission finds, in the non-broadcast ser¬ 
vices, that it would not be feasible to secure renewal 
applications from existing licensees or otherwise to 
follow normal licensing procedure, the Commission 
may grant construction permits and station licenses, 
or modifications or renewals thereof, during the emer¬ 
gency so found by the Commission or during the con¬ 
tinuance of any such national emergency or war, in 
such manner and upon such terms and conditions as 
the Commission shall by regulation prescribe, and 
without the filing of a formal application, but no 
authorization so granted shall continue in effect 
beyond the period of the emergency or war requiring 
it: provided further, that the Commission may issue 
by cable, telegraph, or radio a permit for the operation 
of a station on a vessel of the United States at sea, 
effective in lieu of a license until said vessel shall 
return to a port of the continental United States. 

(b) All applications for station licenses, or modi¬ 
fications or renewals thereof, shall set forth such facts 
as the Commission by regulation may prescribe as to 
the citizenship, character, and financial, technical, and 
other qualifications of the applicant to operate the 
station; the ownership and location of the proposed 
station and of the stations, if any, with which it is 
proposed to communicate; the frequencies and the 
power desired to be used; the hours of the day or other 
periods of time during which it is proposed to operate 
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the station; the purposes for which the station is to he 
used; and such other information as it may require. 
The Commission, at any time after the filing of such 
original application and during the term of any such 
license, may require from an applicant or licensee fur¬ 
ther written statements of fact to enable it to deter¬ 
mine whether such original application should he 
granted or denied or such license revoked. Such 
application and/or such statement of fact shall be 
signed by the applicant and/or licensee under oath or 
affirmation. 

Sec. 30ife(a) If upon examination of any applica¬ 
tion pnmded for in Section 308 the Commission shall 
find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall grant 
such application. 

(b) If upon examination of any such application 
the Commission is unable to make the finding specified 
in subsection (a), it shall forthwith notify the appli¬ 
cant and other known parties in interest of the grounds 
and reasons for its inability to make such finding. 
Such notice, which shall precede formal designation 
for a hearing, shall advise the applicant and all other 
known parties in interest of all objections made to the 
application as well as the source and nature of such 
objections. Following such notice, the applicant shall 
be given an opportunity to reply. If the Commission, 
after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally 
designate the application for hearing on the grounds 
or reasons then obtaining and shall notify the appli¬ 
cant and all other known parties in interest of such 
action and the grounds and reasons therefor, specify¬ 
ing with particularity the matters and things in issue 
but not including issues or requirements phrased gen¬ 
erally. The parties in interest, if any, who are not 
notified by the Commission of its action with respect 
to a particular application may acquire the status of 
a party to the proceeding thereon by filing a petition 
for intervention showing the basis for their interest at 
any time not less than ten days prior to the date of 
hearing. Any hearing subsequently held upon such 
application shall be a full hearing in which the appli¬ 
cant and all other parties in interest shall be permitted 
to participate but in which both the burden of pro¬ 
ceeding with the introduction of evidence upon any 
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issue specified by the Commission, as well as the bur¬ 
den of proof upon all such issues, shall be upon the 
applicant. 

Sec^JlfiJ (a) Any station license or construction 
permit may be modified by the Commission either for 
a limited time or for the duration of the term thereof, 
if in the judgment of the Commission such action will 
promote the public interest, convenience, and necessity, 
or the provisions of this Act or of any treaty ratified 
by the United States will be more fully complied with. 
No such order of modification shall become final until 
the holder of the license or permit shall have been 
notified in writing of the proposed action and the 
grounds and reasons therefor, and shall have been 
given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if 
requested, why such order of modification should not 
issue: provided, that where safety of life or property 
is involved, the Commission may by order provide for 
a shorter period of notice. 

(b) In any case where a hearing is conducted pur¬ 
suant to the provisions of this section, both the burden 
of proceeding with the introduction of evidence and 
the burden of proof shall be upon the Commission. 

Sec. (a) No license shall be issued under the 
authority of this Act for the operation of any station 
the construction of which is begun or is continued 
after this Act takes effect, unless a permit for its 
construction has been granted by the Commission. 
The application for a construction permit shall set 
forth such facts as the Commission by regulation may 
prescribe as to the citizenship, character, and the finan¬ 
cial, technical, and other ability of the applicant to 
construct and operate the station, the ownership and 
location of the proposed station and of the station or 
stations with which it is proposed to communicate, 
the frequencies desired to be used, the hours of the day 
or other periods of time during which it is proposed 
to operate the station, the purpose for which the sta¬ 
tion is to be used, the type of transmitting apparatus 
to be used, the power to be used, the date upon which 
the station is expected to be completed and in opera¬ 
tion, and such other information as the Commission 
may require. Such application shall be signed by the 
applicant under oath or affirmation. 
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(b) Such permit for construction shall show spe¬ 
cifically the earliest and latest dates between which the 
actual operation of such station is expected to begin, 
and shall provide that said permit will be automatically 
forfeited if the station is not ready for operation within 
the time specified or within such further time as the 
Commission may allow, unless prevented by causes not 
under the control of the grantee. A permit for con¬ 
struction shall not be required for government sta¬ 
tions, amateur stations, or stations upon mobile ves¬ 
sels, railroad rolling stock, or aircraft. 

(c) Upon the completion of any station for the 
• construction or continued construction of which a per¬ 
mit has been granted, and upon it being made to appear 
to the Commission that all the terms, conditions, and 
obligations set forth in the application and permit 
have been fully met, and that no cause or circumstance 
arising or first coming to the knowledge of the Com¬ 
mission since the granting of the permit would, in the 
judgment of the Commission, make the operation of 
such station against the public intgI££L th e Commission 
shall issue a license to tne lawful holder'bf said permit 
for the operation of said station. Said license shall 
conform generally to the terms of said permit. The 
provisions of Section 309(a), (b) and (c) shall not 
apply with respect to any station license the issuance 
of which is provided for and governed by the pro¬ 
visions of this subsection. 

Pertinent provisions of the Rules and Regulations of 
the Federal Communications Commission (1 Pike and 
Fischer R. R., paragraphs 53.166, 53.167 and 53.24(b)) are 
as follows: 

(0!l66pPeriod of construction.—Each construction 
perrSTrTor a radio station in the standard broadcast 
service will specify a maximum of 60 days from the 
date of granting thereof as the time within which con¬ 
struction of the station shall begin, and a maximum 
of six months thereafter as the time within which con¬ 
struction shall be completed and with the station ready 
for operation, unless otherwise determined by the 
Commission upon proper showing in any particular 
case. 

Equipment tests.—(a) During the process 
of construction of a standard broadcast station, the 
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permittee, after notifying the Commission and Engi¬ 
neer in Charge of the district in which the station is 
located, may without further authority of the Com¬ 
mission, conduct equipment tests during the experi¬ 
mental period for the purpose of such adjustments and 
measurements as may be necessary to assure com¬ 
pliance with the terms of the construction permit, the 
technical provisions of the application therefor, the 
Rules and Regulations, and the applicable engineering 
standards. In addition, the Commission may authorize 
equipment tests other than during the experimental 
period if such operation is shown to be desirable to 
the proper completion of construction and adjustment 
of the transmitting equipment and antenna system. 
An informal application for such authority, giving full 
details regarding the need for such tests, shall be filed 
with the Commission at least two (2) days (not includ¬ 
ing Sundays and Saturdays and legal holidays when 
the offices of the Commission are not open) prior to 
the date on which it is desired to begin such operation. 

(b) The Commission may notify the permittee to 
conduct no tests or may cancel, suspend, or change the 
date for the beginning of equipment tests as and when 
such action may appear to be in the public interest, 
convenience and necessity. 

(c) Equipment tests may be continued so long as 
the construction permit shall remain valid and shall be 
conducted only during the experimental period (12 
midnight to local sunrise) unless otherwise specifically 
authorized. 

(d) Inspection of a station will ordinarily be 
required during the equipment test period and before 
the commencement of program tests. After construc¬ 
tion and after adjustments and measurements have 
been completed to show compliance with the terms of 
the construction permit, the technical provisions of the 
application therefor, the Rules and Regulations and 
the applicable engineering standards, the permittee 
should notify the Engineer in Charge of the district in 
which the station is located that it is ready for inspec¬ 
tion. 

^24 • showing required.—An 
authorization for a new standard broadcast station or 
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i ncrease in f acilities of an existing station 3 will be 
issued only jrl'lW'asatisfactory showing has been made 
in regard to the following, among others: 


(b) That objectionable interference will not be 
caused to existing stations or that if interference will 
be caused the need for the proposed service outweighs 
the need for the service which will be lost by reason 
of such interference. That the proposed station will 
not suffer interference to such an extent that its service 
would be reduced to an unsatisfactory degree. (For 
determining objectionable interference, see Engineer¬ 
ing Standards of Allocation and Field Intensity Mea¬ 
surements in Allocation.) 
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The full text of the Commission Rule relating to pro¬ 
gram test authority (Section 3.168,1 Pike and Fischer R.R. 
paragraphs 53:168) is set out in full supra pages 5-6. 

The pertinent provision of the Standards of Good Engi¬ 
neering Practice, promulgated by the Federal Communica¬ 
tions Commission (1 Pike and Fischer R.R. (Part 2) para¬ 
graph 81:34) is as follows: 



• * * it is apparent that in many cases stations 
operating on channels 10 and 20 kc apart may be oper¬ 
ated with antenna systems side by side or otherwise 
in proximity without any indications of interference if 
the interference is defined only in terms of permis¬ 
sible ratios hereinbefore listed in Table Y [J[81:33] 
headed “Interference ratios”. As a practical matter, 
serious interference problems may arise when two 
or more stations with the same general service area are 

operated on channels 10, 20 and 30 kc apart.__ 

Accordingly, no station will be licensed for opera¬ 
tion with less than 40 kc separation from another sta¬ 
tion, if the area enclosed by the 25 m y/m groundwave 
_cqptonrs of the two stations overlap. / Frequency sepa¬ 
ration of 20 kc and 10 kc are considered inappropriate 
for stations with the same general urban coverage and 
therefore no station will be licensed for operation with 
less than 30 kc frequency separation, if the area 
enclosed by the 25 mv/m groundwave contour of either 
one overlaps the area enclosed by the 2 mv/m ground- 
wave contour of the other. 


•Formal application required. (Forms 301 and 302.) 
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